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U.S. RAIL CAPACITY CRUNCH

Wednesday, April 26, 2006

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON RAIL-
ROADS, COMMITTEE ON TRANSPORTATION AND INFRA-
STRUCTURE, WASHINGTON, D.C.

The subcommittee met, pursuant to call, at 10:04 a.m., in Room
2167, Rayburn House Office Building, Hon. Steven C. LaTourette
[chairman of teh committee] presiding.

Mr. LATOURETTE. The Subcommittee will come to order this
morning. I want to welcome everybody to our hearing this morning
about the U.S. Rail Capacity Crunch.

In 1980, our Nation’s rail industry was in dire straits. Twenty
percent of our Nation’s railroads had gone into bankruptcy in the
previous decade, including most of the railroads in the northeast.
Many holders of railroad stocks and bonds were left with nothing
more than worthless pieces of paper. Competition from trucks had
sapped the railroads’ traditional traffic base. New investment was
needed to meet this competition, but the regulatory regime of the
old ICC made this impossible. The ICC forced the railroads to
maintain and operate unprofitable branch lines while the busy
main lines suffered from years of deferred maintenance and ne-
glect.

Just how bad were the tracks back then? Legend has it that the
old Penn Central experience: standing derailments, a situation
where a parked train topples onto its side when the tracks give
way underneath.

The 1970s were dark days for shippers as well. Labor, fuel, and
other costs were rising faster than inflation. But the railroads had
little incentive to improve efficiency. Inflative costs were merely
passed on to the shippers in the form of higher tariffs blessed by
the ICC.

Private investors abandoned the rail system. The remains of the
Penn Central system ended up in Government hands under the
name of Conrail. Likewise, the burden of operating unprofitable
passenger service fell to another Government entity, Amtrak.

Something had to be done or the entire rail system would have
ended up bankrupt or nationalized. The answer to this immense
problem was the Staggers Rail Act of 1980. Staggers released the
railroads from the Government regulatory stranglehold and helped
attract billions in new private capital. The rail system underwent
a drastic restructuring: the number of employees was drastically
reduced; many tracks were torn up and sold for scrap; excess main
line capacity was eliminated; unprofitable branch lines were sold to
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entrepreneurs; cost cutting became a science; new markets such as
premium intermodal service came to the fore.

Rail rates have declined in real terms since the passage of Stag-
gers, while productivity has tripled. At the same time, the indus-
try’s safety record has improved immensely, with far fewer injuries
or deaths per year than in the 1970s, and we no longer hear of any
standing derailments.

But this success has not come without a cost. Twenty-six years
after the passage of Staggers, our railroads have become congested,
sometimes nearly to the point of gridlock. Shippers are complaining
that it takes longer to move a car across the Country now than it
did 10 years ago. In some cases, our farmers have been unable to
obtain cars to move their products to market. The demand for coal
has soared, but utilities have reported difficulty in moving coal
from the mines to the power plants.

As incredible as it may seem, railroads are having a difficult
time finding qualified workers to meet these new service demands.
Much of the older generation is near retirement and it seems that
many younger people are put off by the long hours, mental stress,
and physical labor required by most railroad jobs. Railroad workers
might seem to be well paid, but let me tell you my experience is
they earn every penny that they are paid.

The world has changed since 1980. We no longer have the option
of diverting rail freight traffic onto our highways, and anybody who
has driven the Beltway recently during rush hour knows why. All
across the Country motorists are sick of being stuck in traffic every
day. People are demanding solutions such as new rail passenger
service, but in many cases this is not really new service, we are
only trying to restore what was abandoned in the 1950s and the
1960s.

In today’s hearing, a quarter century after the passage of Stag-
gers, I hope to learn what it is going to take to build the new rail
system of 2050, a system which will carry both freight and pas-
sengers with speed, economy, and efficiency.

Before yielding to Ms. Brown, I do want to yield to the chairman
of the Highway Subcommittee just for a minute to welcome one of
his constituents, Mr. Busalacchi, who is on our now second panel,;
and I will explain how that happened.
lkMr. Petri, is there some Wisconsin word of welcome you would
ike to—

Mr. PETRI. Yes. Thank you very much. It is my pleasure today
to join you in welcoming Frank Busalacchi, someone I have had the
opportunity to get to know because we both work on transportation
issues, and he has been a strong leader in our State Government
and now nationally, and is appearing for a national coalition in the
rail area. We work more on highway things, but rail things as well.
And I am looking forward—I have been reading his testimony. I
am hoping to get back in time for it.

But, again, welcome, Frank.

Mr. LATOURETTE. Thank you very much, Mr. Petri.

I want to ask unanimous consent to allow all members to have
30 days to revise and extend their remarks and to permit the sub-
mission of additional statements and materials by the witnesses.
Without objection, so ordered.
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It is now my pleasure to yield to our distinguished ranking mem-
ber, Corrine Brown from Florida, for any observations she would
choose to make.

Ms. BROWN. Thank you, Mr. Chairman. And thank you for
hosting this Committee meeting. It could not come at a more ap-
propriate time, because I believe we are on the verge of a crisis in
our Nation railways. Thanks to economic growth and a sharp in-
crease in international trade, the railroad industry has more busi-
ness than it has capacity to handle.

And while the Nation’s freight railroads is in much more finan-
cial health today than it was in the 1980s, when we partially de-
regulated the industry, the railroads still do not earn enough to
cover the costs of capital. As a result, railroads have either had to
defer maintenance or cut back on the number of miles served. The
size of the freight rail network has deteriorated to about half of
what it was 26 years ago, but our freight shipments have more
than doubled.

We need to find a solution, a permanent solution, to this problem
or the situation will only get worse. According to the U.S. Depart-
ment of Transportation, rail traffic is expected to rise more than
50 percent by the year 2020. A traffic growth, traffic bottleneck will
further impede freight and passenger rail operation and adversely
impact the business of railroad customers, many of which count on
just-in-time delivery. Moreover, as gas prices rise $3.00 and $4.00
a gallon, recovery drivers will turn more and more to commuter
rail and Amtrak, putting even more pressure on an already con-
gested system.

I know that there are many ideas out there for helping our Na-
tion’s railroads. Railroads are critically important to our Nation’s
economy, health, and development, and they must have adequate
support from the Federal Government, just like we do for aviation,
highways, and mass transit, if they are to continue to meet the
needs of their customers and if they are to continue to keep truck
traffic off of America’s highways.

I want to welcome today’s distinguished panelists, and I am look-
ing forward to their insight on ensuring the fairest and more effec-
tive freight rail service for both the railroad and their customers.

I thank you, Mr. Chairman.

Mr. LATOURETTE. I thank you very much.

Become of some time constraints, we are next going to yield to
Mr. Miller of California.

Mr. MiLLER. Thank you, Chairman LaTourette.

This is an extremely important issue in my district. I represent
Southern California. I appreciate the opportunity of having you
here today to hear your testimony, and we are going to try to deal
with a real serious issue, and that is how do the railroads invest
in infrastructure. Not only new infrastructure, but dealing with the
current infrastructure you have to maintain because, in California,
moving goods and people are extremely important. And, especially
in my district, capacity is something we are having to deal with.
I represent an area that the Alameda Corridor runs through, and
the Ports of Long Beach and L.A., most of materials come through
my district, and it is really scary because if you can’t load contain-
ers on trains, they have to go on trucks.



4

And if you have driven the freeways in Southern California and
you see the amount of trucks, you realize that we don’t have the
capacity on freeways to load containers on more trucks. I mean,
they are doing a great job. The trucking industry has really
stepped up and they are trying to do everything they can to move
goods, but there are bulk goods that need to be moved by rail, and
it is becoming more and more difficult all the time to do that. And
the shipping industry needs to remain competitive, and without
timely delivery of shipments in our Country, the economy is going
to be impacted overall.

I have been in part of the building industry for about 35 years,
and there is a tremendous amount of goods in the industry shipped
by rail initially, and then when it gets to retailers, it tends to be
shipped by trucks. But if we can’t put those goods on rail, we are
going to add more and more impact on our roads, and we just don’t
have the infrastructure to accommodate that. Not only that, but
think about the coal that is moved, the energy shipment we are
dealing with today, the crisis we are having to deal with and the
goods that are moved by rail.

We have to deal with the situation where shippers and the rail-
roads need to work together, and how do we do that. How do we
do that in a fair way? I mean, the railroads get beat up a lot of
times because of capacity, but then the railroads are required to
share their lines to move people. And that was not the initial pur-
pose of building those railroads, it was built to mainly ship goods
for profit. And you are allowing your rails to be used for other pur-
poses, and that has to happen in this Country because we need to
move people today. But we have got to find a solution where the
funds are available to the railroads to invest in infrastructure, and
at some point in time Government has to be part of the problem
and the solution. We are the problem in many cases, but we have
to be part of the solution. And we voluntarily become part of the
problem often through regulations and legislation, but we need to
voluntarily become part of the solution of this problem also.

And I am looking forward to the testimony.

Chairman, I think this is timely to do this.

I would encourage you to come to my district sometime and see
the amount of goods being shipped by rail and the amount of goods
being shipped by truck, and you would realize we do not have the
capacity in our highways to put more containers on trucks, and
that leaves us no alternative but to make sure we do everything
we can to make sure the railroads can compete in a timely fashion
and that they can produce as they need to delivering those goods
and services to our Nation.

Thank you. I yield back the balance of my time.

Mr. LATOURETTE. And I thank you very much, Mr. Miller. And
I think you will find that a lot of the testimony deals with your
part of the Country today, and I thank you for your participation
and your interest.

Ms. Johnson of Texas.

Ms. JoHNSON. Thank you very much, Mr. Chairman. I want to
thank you and Ranking Member Brown for holding this important
hearing on the issue of rail capacity.
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As we all know, our Nation’s freight rail system is an integral
component of our Nation’s robust economy. Each day, freight rail
delivers tons of raw materials and consumer goods that support an
array of business sectors throughout the Country. According to a
recent report by the Congressional Budget Office, rail transpor-
tation is responsible for the transport of 70 percent of coal deliv-
ered to power plants, 70 percent of domestic manufactured auto-
mobiles, and 32 percent of grain shipments.

As manufacturing has become more global and their supply
chains have become longer and more complex, freight rail has be-
come a critical component for firms and industries. In the Dallas-
Fort Worth region, exploding intermodal growth, coupled with in-
creasing international trade with China, i1s reshaping the region’s
economic and freight rail landscapes. In my district, the evidence
of this growth is unmistakable. Union Pacific has just completed a
$100 million intermodal facility to support the growing intermodal
volume and increased trade to the region, and I appreciate Union
Pacific’s decision to invest in my district as the economic impact on
the surrounding area is expected to create 20,000 new jobs and $5
billion in development over the next 15 years.

Cargo bound for the U.S. from China has grown an average of
34 percent annually since 2002. Much of this traffic filters through
the Tower 55 corridor in the north Texas region, as China is the
world’s leading seller of goods to the Dallas-Fort Worth market.
Delays at Tower 55 today exceed capacity. Significant future
growth in freight rail is expected and addressing this problem re-
mains a top priority. On a busy day, Tower already sees in excess
of 120 trails, and on an average day it is occupied 70 percent of
the time. Obviously, this type of demand is placing enormous
strains on existing rail capacity in our region and has highlighted
the need for additional infrastructure.

And while I fully understand this need, I am also aware that, un-
like any other mode of transportation, railroads are responsible for
paying for and maintaining their own infrastructure. This type of
arrangement obviously has implications on infrastructure invest-
ment. As a result of this, I think it is imperative that we be
proactive in formulating policy that supports, not prohibits, the in-
dustry in expanding capacity to avoid a congestion crisis that could
endanger or even cripple our Nation’s economy.

As I close, I want to thank our witnesses that are coming before
us today, particularly Mr. Matt Rose of BNSF Railroad from Fort
Worth, Texas. I look forward to that testimony, as I am particu-
larly interested in learning more about their thoughts in how we
may all work together in addressing current and future capacity
challenges.

Thank you, Mr. Chairman. I yield back.

Mr. LATOURETTE. I thank the gentlelady very much.

Mr. Bachus from Alabama.

Mr. BaccHUsS. I thank the Chairman. Mr. Chairman, I will sim-
ply say two things. One is that there is a great need for more rail
infrastructure and capacity, and I think there is a solution and
there is “not-a-solution.” I think the “not-a-solution” is to re-regu-
late rail. And I think that is, bottom line, what H.R. 2047 does. I
think it would actually have disastrous consequences. On the other
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hand, I do believe that we should give the railroad all sorts of in-
centives, tax incentives, and I actually think that what is being
proposed is insufficient and we should go further and be more com-
prehensive.

It is an economic issue. It is also a safety issue for any of us that
have traveled the highways. And we can either turn our highways
into rail lines by increasing the size of our trucks, or we can make
the investments that we have been making on our highways when
we should have been making more of an investment in our rail
lines.

But I think that the best solution for the Government is simply
to give the incentives to the railroads and let the railroads build
the lines with as little regulation as possible.

I yield back the balance of my time.

Mr. LATOURETTE. I thank the gentleman very much, and I think
you will be pleased by some of the testimony today. Some of our
witnesses will not only talk about some tax structures, but also
ways to set rates and do other things that would increase the abil-
ity of infrastructure dollars.

Mr. Boswell, from my own—no?

Mr. Sodrel, any opening remarks you want to make?

Mr. SODREL. I don’t have any opening statement. Thank you, Mr.
Chairman.

Mr. LATOURETTE. I thank the gentleman.

As I indicated before, we are going to go a little bit out of order.
We have a request from Congressman Lipinski, Congressman Li-
pinski from the Chicago area in Illinois. His father, of course, is
well known to all of us who serve on this Committee. When I was
elected in 1994, Bill Lipinski was the ranking member of the Avia-
tion Subcommittee, I think, and then went on to the Highway Sub-
committee; instrumental in drafting a lot of the legislation that this
Committee has passed over the years. His successor and his son
now has his seat outside or in the Chicago area. So the first panel
today will be comprised of the Honorable Dan Lipinski from Illi-
nois.

Thank you, Congressman, for being here, and we look forward to
hearing from you.

TESTIMONY OF THE HONORABLE DANIEL LIPINSKI, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. LiPINSKI. Good morning. I would like to start off by thanking
Chairman LaTourette and Ranking Member Brown and the Com-
mittee for giving me this opportunity to come here to speak on this
very important issue, something that is certainly critical to our Na-
tion, also to my district, the City of Chicago and the State of Illi-
nois.

While the volume of rail traffic in the U.S. continues to increase,
many of our rail systems are antiquated and cannot handle the
growing demand. Efficient rail transport is imperative to the eco-
nomic prosperity of our Nation, so it is critical that we find more
ways to improve rail infrastructure and that we support the rail-
road industry’s efforts to improve the movement of goods across our
Nation.
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As you know, the Chicago area is a perpetual bottleneck for
freight rail moving across the Country. I just was looking up at the
map there. You can see where all the lines come together very nice-
ly right there in Chicago, producing a very important regional
choke point. And choke points such as this impede the efficient flow
of commerce, which results in economic losses for businesses and
for consumers. And the freight rail congestion also has a negative
impact for passenger and commuter rail services.

So with freight traffic expected to double by 2025, our rail infra-
structure must be significantly improved or the problems will con-
tinue to mount, making congestion more difficult to alleviate and
increasing the cost of fixing the situation somewhere down the line.
We must continue to provide Federal support to program initiatives
that innovatively address the capacity shortage.

One of these initiatives is currently beginning in the Chicago
area. While it takes a freight train two days to get from California
to Chicago, it takes two days just to get that train through Chi-
cago. To address this growing congestion problem, the Illinois De-
partment of Transportation, the Chicago Department of Transpor-
tation, Metro Commuter Rail, and Association of American Rail-
roads, including BNSF, CSX, Norfolk Southern, Canadian Na-
tional, Union Pacific, and Canadian Pacific, join together to form
a unique public-private partnership and developed a plan to ease
the bottleneck.

The Chicago Regional Environmental and Transportation Effi-
ciency Project, known as CREATE, is a $1.5 billion 10-year plan
that will make significant strides in reducing congestion by mod-
ernizing the Northeastern Illinois rail network. CREATE will com-
pletely overhaul the system by focusing on 25 new grade separa-
tions and 6 rail-to-rail flyovers which will separate freight and pas-
senger lines. By fixing the Chicago bottleneck, this landmark pro-
posal will result in national benefits and set a precedent for
streamlining freight and passenger rail lines.

CREATE will also provide additional benefits: traffic delays and
grade crossing accidents will be reduced; air pollution from trains
and from vehicles on the roads will be lowered; and the consump-
tion of gasoline and diesel fuel will be decreased. And infrastruc-
ture investments in CREATE will also create tens of thousands of
new good paying jobs.

The National Commission on Intermodal Transportation recog-
nized the regional bottleneck problem and recommended that Con-
gress provide Federal funding incentives for intermodal projects of
national and regional significance. The CREATE program is cer-
tainly one of these, and was recognized as such by the Committee
in last year’s SAFETEA-LU bill. I would like to thank the Commit-
tee and its leadership for providing the $100 million as we begin
this critical program. Also, I would like to thank Mr. Ed Ham-
berger and the AAR for the continued commitment and support for
CREATE throughout this past year.

Study after study has shown us that if we move freight in a more
cost-efficient and time-efficient fashion, it means a more dynamic
economy, more affordable consumer goods, and ultimately a better
quality of life for all Americans. I ask the Committee to continue
to provide the support for CREATE and other critical rail projects
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that are essential to reducing the congestion on our rails in this
Country.

Once again, the efforts and commitments of the railroads to im-
prove the rail infrastructure in this Country are to be applauded,
and we must continue to work on important projects such as CRE-
ATE that will alleviate the increasing congestion and make rail
travel in this Country, both freight and passenger, more efficient
modes of transportation and economic engines for our Nation.

I think CREATE provides a good framework, public-private part-
nership, getting the State, the City of Chicago also to put in fund-
ing, the railroads together. It is a good example of what we can do,
what we should be doing, and the Federal Government must also
continue to fund CREATE and other important programs such as
this to ease congestion that we are talking about here today

So I would like to thank the Chairman and the Ranking Member
for my time today.

Mr. LATOURETTE. Well, I thank the gentleman for his excellent
testimony, and, clearly, the CREATE project is one that both his
father and he and Mr. Costello and Speaker Hastert have done an
excellent job of bringing to the attention of the Committee, and
that work was rewarded somewhat in the passage of SAFETEA-
LU. And I thank you for taking your time to come share your
thoughts with us today.

And I want to yield just for a few minutes to Mr. Costello, who
I think may want to talk on the same subject.

Mr. CoSTELLO. Mr. Chairman, thank you. I will be very brief.
One, let me say that I do have a formal statement that I would ask
unanimous consent that I be allowed to be enter it into the record.

Mr. LATOURETTE. Without objection.

Mr. COSTELLO. And let me commend also the Governor of Illinois,
the State of Illinois, the City of Chicago, and the railroads that Mr.
Lipinski mentioned for their commitment to the CREATE project.
Projects like CREATE, an innovative plan, will be part of the solu-
tion to the capacity crunch not only in the Chicago area, but these
types of projects, in my judgment, are the solution to the national
problem that we face with the capacity crunch.

Let me also commend our colleague, Dan Lipinski. He was very
involved, as you mentioned, along with his father and others, in
trying to push this project along because of its importance not only
to the Chicago area, but to the Nation. And I know that he will
continue to be committed to this project and will continue to do ev-
erything he can to make certain that the Federal Government steps
up to the plate, along with the private sector and the City and the
State of Illinois.

And with that, Mr. Chairman, I welcome our witnesses and look
forward to hearing their testimony.

Mr. LATOURETTE. I thank the gentleman very much. The Chair
is anxious to get to the second and third panels, but I do note—
and I don’t want to foreclose the opportunity of any member to
make some brief remarks.

Mr. Westmoreland, Mr. Graves, and Mr. Cummings, anything
you would like to say before we get started?

[No response.]
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Mr. LATOURETTE. Okay, that business having been conducted, we
will now go to what has become our second panel. I want to wel-
come the six witnesses on the second panel for today’s hearing.

Our first witness will be the Honorable Joseph Boardman, who
is the Administrator of the Federal Railroad Administration. Before
he began at the FRA in 2005, Mr. Boardman served as the Com-
missioner of the New York State Department of Transportation. He
has been involved in the transportation industry at the local, State,
and now Federal level for over 30 years, and, Mr. Boardman, I
would note that, with your appearance today, you have now become
the most frequent witness of this Subcommittee’s hearings, and I
congratulate you on that distinction.

Our second witness this morning will be the Honorable Frank J.
Busalacchi, the Secretary of the Wisconsin Department of Trans-
portation and the Chairman of the States for Passenger Rail Coali-
tion. The Passenger Rail Coalition is made up of 27 State transpor-
tation agencies that support the development and expansion of
intercity passenger rail.

Next will be Mr. Matthew K. Rose, who is the President and
CEO of the Burlington Northern Santa Fe Corporation. He has
been with BNSF since 1993, steadily moving up the executive
ranks since his start. Mr. Rose was named President in 1999 and
in 2000 also assumed the responsibilities of being the Chief Execu-
tive Officer.

Mr. Edward Hamberger, who is also a frequent flier at our hear-
ings, is the President and CEO of Association of American Rail-
roads. Mr. Hamberger began his career in transportation in 1977
as General Counsel of the National Transportation Policy Study
Commission. He also served as Assistant Secretary for Govern-
mental Affairs at the Department of Transportation, where he im-
plemented the Reagan Administration’s legislative strategy on
transportation issues.

Mr. Richard F. Timmons is the President of the American Short
Line and Regional Railroad Association. This Association rep-
resents a diverse group of regional and short line railroads that
make up an important part of the overall rail network in this
Country.

And last but not least is Mr. William W. Millar, the President
of the American Public Transportation Association. APTA members
include public bus, rapid transit and commuter rail systems, and
the private organizations responsible for planning, designing, con-
structing, financing, supplying, and operating transit rail systems.
In addition, Government agencies, metropolitan planning organiza-
tions, State department of transportations, academic institutions,
and trade publications are also part of APTA’s membership.

I want to thank each of you for coming. I want to thank each of
you for submitting your testimony so that we can review it ahead
of time. We do have a rather robust schedule for this hearing
today. This panel will be followed by an equally large panel. If you
can, I would ask you to be mindful of our newly designed light sys-
tem here, which has sort of a five minute benchmark for opening
statements.

But that having been said, welcome. Thank you for being here.
And, Mr. Boardman, we look forward to hearing from you.
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TESTIMONY OF THE HONORABLE JOSEPH BOARDMAN, AD-
MINISTRATOR, FEDERAL RATILROAD ADMINISTRATION; HON-
ORABLE FRANK BUSALACCHI, SECRETARY, WISCONSIN DE-
PARTMENT OF TRANSPORTATION, CHAIR, STATES FOR PAS-
SENGER RAIL COALITION; EDWARD HAMBERGER, PRESI-
DENT, ASSOCIATION OF AMERICAN RAILROADS; MATTHEW
K. ROSE, PRESIDENT AND CEO, BURLINGTON NORTHERN
SANTA FE RAILWAY; RICHARD F. TIMMONS, PRESIDENT,
AMERICAN SHORT LINE AND REGIONAL RAILROAD ASSO-
CIATION; AND WILLIAM W. MILLAR, PRESIDENT, AMERICAN
PUBLIC TRANSPORTATION ASSOCIATION

Mr. BOARDMAN. Thank you, Mr. Chairman and Ranking Member
Brown, for having me here today to represent Norman Mineta, the
Secretary of Transportation. In the spirit of being a frequent flier,
I will be very short in my oral remarks and ask that my written
testimony be submitted.

As we have heard here today, the economy is strong. It is getting
stronger. We have also heard here today that Staggers was a suc-
cess and made tremendous improvements in efficiency for railroad-
ing in this Nation. But the excess capacity that was available is
now gone, and what we need is greater investment. It is needed in
our physical infrastructure, in our technology that we operate with
today, and in the operational aspects of the railroads. And, yet,
where we are today is with no agreement on the balance of the in-
vestment that is needed either in railroads or in other freight areas
of this industry and how we might fund it for the future.

I remain available for any questions you might have.

Mr. LATOURETTE. Well, thank you very much for that concise set
of remarks, Mr. Boardman.

Mr. Busalacchi, thank you for being here. Welcome. We look for-
ward to hearing from you.

Mr. BusavLAccHI. Thank you, Mr. Chairman. My name is Frank
Busalacchi. I serve as Secretary of the Wisconsin Department of
Transportation. I am here today as Chair of States for Passenger
Rail Coalition, a group of 27 State transportation agencies that
support U.S. intercity passenger rail development. Our Coalition
was founded in 2000 driven by a number of factors.

Thirteen States currently provide funding to support intercity
corridor services in partnership with Amtrak. You may not be
aware of the fact that these State-supported services provide 37
percent of Amtrak’s total ridership and about half of Amtrak’s daily
trains.

Some 35 States have developed transportation plans that call for
intercity passenger rail improvements.

Finally, widespread public demand for intercity passenger rail
service is reflected in robust increases in intercity passenger rail
ridership throughout the Country. For example, the Hiawatha
Service between Milwaukee and Chicago supported by the States
of Wisconsin and Illinois, set an all-time record in 2005 with more
than half a million riders, a 16 percent increase over the prior
year. Similar increases in ridership are evident in State-supported
services throughout the Country. For example, Pennsylvania’s Key-
stone Service, Illinois’ Chicago-St. Louis Service, Maine’s
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Downeaster, and Oklahoma’s Heartland Flyer also had double-digit
increases in 2005.

However, while public demand is growing, rail congestion
throughout the Country has become a significant threat to States
supporting or desiring to implement new passenger rail service.
Virtually all current and planned State-supported services operate
on corridors owned by freight railroads. Many of these corridors are
facing increasing levels of congestion. This rail congestion is driven
by increases in freight traffic, as well as bottlenecks caused by
aging track and infrastructure.

These rail capacity and congestion problems are reflected in de-
clining trends in passenger rail on-time performance. On-time per-
formance for all State-supported and other short distance trains for
fiscal year 2005 was only 70.4 percent.

Some of these statistics disguise even more severe problems in
specific corridors. In January of this year, on-time performance for
the San Joaquin Service in California was only 35.2 percent. For
the same period, on-time performance for the Cascades Service in
Washington State was 50.5 percent, and on the Carolinian in North
Carolina it was 19.4 percent.

The members of States for Passenger Rail Coalition do not view
these capacity problems as insurmountable. We all have extensive
passenger rail plans to make improvements in track and signaling
infrastructure that also address capacity issues on host railroads.

A national survey documented $10.4 billion in track, signal, and
equipment improvements planned by States in freight corridors,
which could be programmed over six years, and a total of $47 bil-
lion in capital needs over a 20 year period. These corridors are fre-
quently in highly congested urbanized areas where rail capacity
issues are most often severe for both passenger and freight oper-
ations.

With all of this State interest in intercity passenger rail develop-
ment, why is on-time performance continuing to decline? The
States for Passenger Rail Coalition firmly believes that the missing
ingredient is a reliable Federal funding partner. We believe our
highly successful Federal programs for highways and airports offer
models for long-needed congressional action to address the critical
passenger rail corridor improvements. Federal investment in pas-
senger rail improvements can address freight rail capacity needs,
while at the same time showing a public transportation benefit.

In the past we have supported tax credit bonding authority for
States as one mechanism for ensuring funding continuity for major
corridor development projects, which typically take several years to
complete. We are on record supporting H.R. 1631, known as Ride
21, which provided $12 billion in tax credit bonding authority to
States. We are encouraged by recent bipartisan Senate action on S.
1516. This legislation provides an authorization of $1.4 billion and
80/20 Federal/State funding to States subject to appropriation,
which we believe is a good start.

The States for Passenger Rail Coalition stands ready to assist
the House Rail Subcommittee in developing intercity passenger rail
legislation that can be added yet this year. We believe the public
expects such a program. The public needs mobility alternatives to
congested highways and airports. As the pump price for fuel contin-
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ues to march steadily upward, the public’s demand for energy-effi-
cient rail service will continue to increase. The benefits are there,
to the general public, to the freight railroads, to the shippers they
serve, and to the Nation’s economy. What is needed now is congres-
sional resolve to take action.

Thank you very much.

Mr. LATOURETTE. I thank you very much, Mr. Busalacchi.

Mr. Rose, welcome to you, and we look forward to hearing from
you.

Mr. RoskE. Thank you, Mr. Chairman, Ranking Member Brown.
I appreciate the opportunity to testify before you today. What you
are doing here, quite frankly, is of national significance for our
Country. You are going to hear my views about what I think are
the solutions to the capacity issues, and you are going to hear some
other views that, quite frankly, are in direct conflict.

The regulatory model has served our Country well. Tremendous
value has been passed to the consumer by deregulating parts of the
pricing model and allowing railroads to improve efficiency. We now
find ourselves in a supply-demand equilibrium that is causing some
capacity shortages. This is exactly the intent of the Staggers Act.
It ﬁ actually very nice to see public policy working out very, very
well.

At BNSF, we have experienced unbelievable growth. In 1995,
when we merged our two railroads, we hauled 7 million loads. In
the year 2005, we have hauled 10 million loads. That is 3 million
loads that otherwise would have had to have gone on the highway
system. Over the last three years we have added the volume of an
equivalent of a new Class I railroad each year. That is an average
of about 650,000 units, which is really unprecedented demand for
any growth of any railroad.

Well, what is driving this growth? The combined growth of
Transpacific trade specifically fueled by China, highway congestion,
growth in agricultural trade, increased coal demand due to higher
natural gas prices have come together in ways that, quite frankly,
have been foreshadowed five years ago and never could have been
fully comprehended. We have seen almost a complete reversal in
the U.S. supply chain over this period as we have moved from a
production economy to a consumption economy. In addition, much
of what we used to manufacture in the United States is now re-
turning via containers as imports through Transpacific trade.

The good news that I share today is that this model can respond
to this ever-required amount of new capacity. In the next few min-
utes I would like to outline some public policies that can assist the
private sector in adding the right capacity at the right time.

Obviously, handling annual increases in volume can be only done
by reinvesting adequately to both maintain the quality of the infra-
structure that we have, as well as to expand infrastructure to han-
dle more freight at the right time. This requires that railroads
reach a level of return on invested capital that is greater than our
costed capital, and then continue to improve our returns through-
out the business cycle. Put another way, a railroad that does not
earn its costed capital loses money by reinvesting in itself.

The biggest obstacle to achieving sustained investment in rail in-
frastructure has been the fundamental undervaluing of freight rail
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transportation in the supply chain. The prices the industry charged
for transportation services fell more than 50 percent between the
years 1980 and 2003. Only since the second half of 2003 have the
railroads began to receive more value for the services provided.
This should be viewed very positively for sustained economic viabil-
ity of the industry. As you will see in my written testimony, there
is a direct relationship at BNSF between the rate of return on in-
vested capital and the amount of capital that is required for rein-
vestment in the expansion of our network.

Shippers want more capacity and so do we. Increased capacity
will provide the network with more reliability, as well as reduce
time for recovery for outages, which reduces operating costs and
improved service. Most importantly, increased capacity will allow
us to meet our customers’ demand. BNSF can handle the projected
growth if the network can be expanded in the right ways at the
right time,

Further regulatory stability allows us to plan for future improved
returns and for this strong demand. In 2005 and 2006, about 20
percent of our capital program, or more than $400 million a year,
is targeted for network expansion. The key is not just adding ca-
pacity, but the right capacity. BNSF, like all private businesses,
will only add capacity where it is needed and where we can earn
adequate returns from it. I believe our investments in the coal
transportation network are an example of a prudent approach to
capital investment.

I would like to now turn to my final point, which is steps policy-
makers such as members of this Committee can take to induce pri-
vate freight railroads to invest in the right capacity enhancements
and to do it faster. There are really three options. The first one is
to do nothing and rely on the current market structure. Certainly,
as railroads improve their returns, they will invest more capital to
expand their networks.

Public policymakers should continue to vigorously defend any at-
tempts to change the regulatory scheme in a way that will not
allow the railroads the means, the stability, and the predictability
to earn sufficient returns. Passage of legislation such as H.R. 2047
would fundamentally alter that regulatory model and have the ef-
fect of significantly reducing private capital investment. But even
Wi‘dcl1 no change, capital expansion may be below what our economy
needs.

A second option is for direct Government investment into the
freight railroad system. This can be done through outright grants
or through loan guarantees that will induce investments that will
not be made by private investors alone. BNSF supports public-pri-
vate partnerships, but believes that direct Government investments
must be carefully scrutinized so that it does not compete with pri-
vate investment.

Direct Government investments which may seem attractive at
first blush could have a significant unintended consequence for
overall rail capacity: rather than increase it, it would reduce it.
Why, you ask? When making investment decisions, private compa-
nies like BNSF will have to consider whether its privately financed
investments will compete against Government subsidized carriers.
The result will be that companies like BNSF will not invest pre-
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cious privately raised expansion capital in competition with non-
market-driven Government investments, and there will be overall
disinvestment and not increased investment by the rail industry.

I respectfully submit that the role for public policy is a new third
option to supplement the current model with a stimulus such as
the investment tax credit recently proposed in the Senate. This
kind of tax credit is not enough to make a bad investment occur,
but enough to induce companies like BNSF to make investments
sooner, rather than they otherwise would. Such an outcome would
benefit rail shippers and the public at whole. This would give real
impetus to increasing expansion capital of the rail industry from
around $2 billion to perhaps $3 billion or maybe even $4 billion a
year. That could have a true impact on the rail industry’s fluidity
and performance.

In conclusion, I am very, very bullish on the future of freight
railroads, but I want to encourage public policy initiatives that in-
duce the right investments and recognize the importance of regu-
latory stability and creating the right incentives for continued in-
vestment in the rail capacity. Public policy will play a large role
determining whether we will gain the right amount of capacity and
at the right time. As you have heard and you are going to hear
from customers testifying here today, the number one concern is
sufficient capacity. As I said, the Staggers Act has served this
Country extremely well. America’s freight railroads are the stand-
ard for efficiency and excellence, and, quite frankly, the envy of all
the countries around the continent. We need to preserve our ability
to serve our customers and the economy.

Thank you for this opportunity to testify.

Mr. LATOURETTE. I thank you, Mr. Rose.

Mr. Hamberger, welcome to you, and we look forward to hearing
from you.

Mr. HAMBERGER. Thank you, Mr. Chairman. On behalf of the
members of the Association of American Railroads, I want to thank
you and Congresswoman Brown for the opportunity to appear here
today. I can’t tell you how happy it makes my heart to see a stand-
ing room only crowd and the number of members who are here
today for a hearing on freight rail. I can remember a few years ago
a similar hearing, to put it mildly, was just not quite as robustly
attended. So I think it underscores the importance of freight rail
capacity and freight rail in today’s economy.

In the past few years, numerous major studies have concluded
that our Nation’s transportation network is being stretched to ca-
pacity and requires additional investment if we are to sustain the
growth of the economy. “Every aspect of the supply chain is
stretched,” noted a West Coast port terminal operator. “It is not a
question of whether a congestion crisis is going to happen, it is a
question of when.” Another quote: “Our highways, waterways, rail-
road and aviation networks are simply not keeping up with ordi-
nary demands,” says Michael Eskew, CEO of UPS.

To be sure, record levels of freight are still being delivered. But
as these statements make clear, all freight mode in the United
States are facing capacity challenges today. For U.S. freight rail-
roads, year-over-year quarterly carload traffic has increased in nine
out of the past ten years, and intermodal traffic has increased in
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each of the past 16 quarters. As a result, U.S. railroads today are
hauling more freight than ever before.

These traffic increases have resulted in capacity constraints and
service issues at certain junctures and corridors within the net-
work. In fact, excess capacity has disappeared from many critical
segments of the national rail system. And as we have heard, de-
mand will continue to increase by perhaps as much as 70 percent
through the year 2020.

To help meet this challenge, railroads must be able to both main-
tain their existing extensive infrastructure and build a substantial
new capacity that will be required to transport the significant new
traffic our economy will generate. Where will that money come
from? The Congressional Budget Office recently noted, “As demand
increases, the railroads’ ability to generate profits from which to fi-
nance new investments will be critical. Profits are key to increasing
capacity because they provide both the incentive and the means to
make these new investments.” The Committee must understand
that two-thirds of all investments in the freight railroads come
from internally generated dollars, and a strong balance sheet is
necessary to justify going into the capital markets to borrow the
additional third of investment.

Last year was the twenty-fifth anniversary of the Staggers Act.
Since then, rail safety has improved by 66 percent. Productivity
has increased by 168 percent. And as those productivity increases
were passed along to our customers, average rail rates have
dropped 60 percent on an inflation-adjusted basis. And now, in
2005, railroads themselves are finally beginning to show tangible
signs that financial sustainability might be within reach. Without
question, 2005 was a very good year for railroads. Revenue and net
income were up substantially. But I would point out that the re-
turn on equity for the Class I railroads is still beneath the median
for the Fortune 500 companies in 2005. Improved rail earnings
should be viewed as a welcome development, because it means rail-
roads are better able to afford the massive investments in new ca-
pacity that need to be made.

Railroads are among the Nation’s most capital-intensive indus-
tries, as you know, and even when returns were not where they
were in 2005, from 1995 to 2004 railroads invested an average of
17.8 percent of all of their revenues back into cap ex. This com-
pares to 3.5 percent of manufacturers across the board. And in
2006 a step level increase to $8.2 billion is planned to be spent on
track, locomotive cars, signaling systems, yards, intermodal facili-
ties, new technology to increase and maintain our capacity, and we
will be spending millions more to hire and train thousands of new
employees.

To maintain and increase that level of investment so that our
Nation’s freight transportation can be met, I respectfully suggest
that Congress should consider three policies with respect to freight
railroads. One, do no harm; do not re-regulate. The primary objec-
tive of those seeking re-regulation is to reduce rail rates. Lower rail
rates will mean lower earnings, and as the CBO report empha-
sized, lower earnings mean less investment in rail infrastructure,
exactly the opposite of what the Nation and our customers need.
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Two, continue to encourage public-private partnerships for
freight rail infrastructure projects. Public participation in freight
rail infrastructure projects is justified because of the extensive pub-
lic benefits that would accrue to the general public by increasing
the use of freight rail. These include reduced highway congestion,
greater fuel efficiency, less pollution, and improved safety.

I would like to thank this Committee, and especially Congress-
man Weller and Congressman Lipinski, for their support of what
Secretary Mineta has called the model public-private partnership
in the Country, the CREATE project in Chicago.

Three, support investment tax credits to bridge the funding gap
between what should be invested in rail infrastructure and what
railroads are likely to be able to invest on their own. Under the
Rail Infrastructure Tax Incentive Program, soon to be introduced
in the Senate, the projects to expand freight rail capacity—I em-
phasize only projects and investments that will expand freight rail
capacity—would be eligible for a 25 percent tax credit. The Nation’s
economic health requires additional transportation capacity, and
we look forward to working with the Committee and Congress as
you develop policies to meet that need.

Thank you, Mr. Chairman.

Mr. LATOURETTE. I thank you very much for your testimony, Mr.
Hamberger. I like to think that the size of the crowd is a direct re-
flection on the quality and the breadth and depth of the knowledge
of the witnesses testifying today, as well as the wonderful biparti-
san leadership of the Subcommittee.

General Timmons, thank you for coming, and we look forward to
hearing from you.

Mr. TiMmMONS. Thank you, Mr. Chairman and members of the
Committee. I appreciate the opportunity to be here this morning to
talk about the short line railroad industry. As I think you all know
there are some 500 short line railroads operating nearly 50,000
miles of track across the Country. We serve shippers that aren’t on
the Class I main line system, preserving rail line that otherwise
would be abandoned, saving rail jobs that otherwise be lost, and
providing customers with competitive service that is almost always
less costly than comparable truck transportation.

Just to put our role in the context of the national transportation
system, 23 of the 24 members of this Subcommittee have a short
line in their district. Now, I might add that we are taking up a col-
lection from those 23 to purchase a short line in that last remain-
ing district, which is Congressman Porter’s of Nevada.

In the short time I have this morning, let me touch briefly on
three topics that relate to the issue of capacity. First, the short line
industry strongly supports the Class I tax credit initiative. Ed
Hamberger has briefly laid out the facts and figures, and we think
they are compelling. As I will discuss in a moment, short line infra-
structure needs are different from the Class Is; yet, the capacity
improvements they are addressing are important to us as well.
Nearly 90 percent of our traffic originates or terminates on a Class
I railroad. Short lines handle an origination or termination one out
of every four railcars moving on the national rail system. When the
Class I system experiences capacity problems, our customers can’t
get cars, can’t move their product, and ultimately can’t market
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their product. This is a particularly critical condition in rural
America, where truck transportation is more expensive than short
line rail and where local roads certainly cannot accommodate sub-
stantial increases in heavy truck traffic.

Our strong support for the Class I initiative also results from our
own experience with a recently enacted short line rehabilitation tax
credit. 2005 was the first year of the tax credit, and already it is
demonstrating its worth. Our railroad in Congressman
LaTourette’s district, the Wheeling and Lake Erie, is using the tax
credit to replace light jointed rail with heavier welded rail on a line
where traffic has increased some 35 percent in the last five years.
The steel, coal, and utility customers on the line are making major
capital improvements partly due to the competitiveness and im-
provements in rail service.

The Kansas & Oklahoma Railroad in Congressman Moran’s dis-
trict is using the tax credit for an $8 million rehab project on a line
that has 100-year-old rail. Speeds will increase from 10 to 25 miles
per hour and the line will be able to handle the new heavier
286,000 pound cars which are the industry standard. It is likely
this line would have been abandoned without the credit.

The Florida Northern and Florida Central Railroads in Congress-
man Mica’s district are using the credit to support a $14 million
track upgrade which will increase speeds from 25 to 40 miles per
hour and allow the short line to handle the heavier, longer trains
that are so important to shippers. The railroad believes the up-
grade will result in a significant increase in the amount of coal that
can be shipped over the line.

We are collecting dozens of such stories from around the Coun-
try, and they all share a common theme. The tax credit is allowing
light density lines to take on or accelerate projects that would oth-
erwise fall by the wayside. These projects are allowing us to handle
more traffic, pick up and deliver heavier, longer trains from the
Class I system, and help our customers reduce their transportation
costs.

This obviously is a good news story for many reasons, but one
that is worth highlighting here is the reaction of our shippers. One
such is from the owner of Delta Trading Company, which ships
hazardous materials on the San Joaquin Valley Railroad in Bakers-
field, California, and which operates over a line that received a
$2.7 million upgrade made possible by the recently passed tax cred-
it.

His comments: “The track rehabilitation made possible by the
tax credit is directly responsible for my company’s decision to in-
vest nearly $3 million in our facility and almost triple our number
of employees. We now have a short line railroad partner that can
provide the volume and level of service that allows us to signifi-
cantly grow our business. The tax credit was a very smart decision
by the Federal Government, and I suspect it will more than pay for
itself as our experience is repeated on short lines across the Coun-
try.”

Mr. Chairman, you and members of this Subcommittee were
strong supporters of this tax credit, and the capacity enhancement
is already abundantly clear. However, as a final thought, as suc-
cessful as we believe it has been and will continue to be, there is
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one hitch we did not contemplate, and that is the impact of the Al-
ternative Minimum Tax on the credit itself. In many cases the
AMT is taking up to half the credit, and in some cases is eliminat-
ing it altogether. I would hope that this Subcommittee would con-
sider this and support some type of AMT relief for the period of the
credit.

I appreciate the opportunity to be here today and will be happy
to answer any and all of your questions that you may have at the
appropriate moment. Mr. Chairman, thank you very much.

Mr. LATOURETTE. Thank you very much, General Timmons.

Last, Mr. Millar. Thank you for being here, and we look forward
to hearing from you.

Mr. MiLLAR. Thank you, Mr. Chairman and Ranking Member
Brown and all the members of the Committee. I am very pleased
to return before the Committee. And let me congratulate you on
holding this hearing about our rail capacity, both passenger and
freight capacity.

We need only look at today’s headlines to see that Americans’
travel patterns are changing due to the price and availability of
gasoline. Public transit in America has had an unprecedented
growth, some 25 percent increase in usage over the last 10 years;
and that was well before gas prices reached the $3.00 a gallon
level.

Now, America has long enjoyed the most extensive and efficient
transportation system in the world, but other countries are catch-
ing up. The critical capacity issues affecting railroads are a part of
an overall capacity crisis in the whole transportation system that
affects airports, roadways, port facilities, public transportation in-
frastructure, and the list goes on. Such congestion is putting severe
stress on America’s transportation logistics network, which has his-
torically given America its economic edge as globalization increases
and the competition of people and goods around the world increases
as well, and maintaining our edge is critically important to main-
taining our lead in the future.

Railroads, both passenger and freight, must play a greater role
in our transportation network. Earlier this year the Census Bureau
tells us that we are more than 300 million Americans for the first
time. They expect that within 30 years an additional 100 million
people will be in our Country. They aren’t making any more land,
so this means we are going to face an unprecedented challenge, and
how do we serve those 100 million additional people, maintain the
service to the people we have, and growth the economy so that all
have the proper opportunities to do what they want in their lives?
Most of this population growth will occur in our metropolitan
areas, making urban transportation corridors more important than
ever.

As we examine the options for expanding our transportation in-
frastructure, the need for greater reliance on rail becomes clear.
Rail is much more efficient in terms of land use, energy, and add-
ing rail capacity is imperative. I strongly agree with the statements
we heard just a few minutes ago of Administrator Boardman, that
we need to make more investment in rail infrastructure. There
simply isn’t another good choice.
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In urban and suburban areas, roads are hopelessly congested,
but most of those roads have already been expanded to their maxi-
mum practical capacity. Adding additional highway capacity in
urban areas is enormously expensive and for just a fraction of that
cost we could expand the availability of railroads for both freight
and passenger purposes.

Now, not surprisingly, many Americans faced with the choices of
higher gas are turning more and more to commuter rail. Last year,
423 million trips were made on the Nation’s commuter rail net-
work. This is up some 2.8 percent from the year before. Every one
of the almost 20 commuter railroads in America experienced in-
creased ridership last year.

And thanks to the work of this Committee and others in the Con-
gress with the SAFETEA-LU legislation last year, there are oppor-
tunities to expand commuter rail. This year we will see new sys-
tems opening in Nashville and Albuquerque. We are in the ad-
vanced planning stages in Minneapolis, Salt Lake, Portland, Char-
lotte, Raleigh, and Denver, just to name a few cities that we expect
to see projects come online in the very near future. Use of public
transit, and particularly commuter rail, which tends to service long
distance trips, is the quickest way that most Americans can beat
the high cost of gasoline.

Now, my colleagues on the panel here today have spoken elo-
quently of the capacity crunch, and we certainly agree that it is
there. And while all of us are working hard together to do things
about better scheduling, on-time performance becomes a real chal-
lenge, and all passenger and freight interests involved here are
doing what they can to improve on-time performance, but, as I
said, we are going to need additional capacity. There are some real-
ly good success stories, though. The Baby Bullet South of the San
Francisco Bay, for example, for the same amount of labor input,
have succeeded in growing their ridership by over 20 percent by
making better use of the capacity that they already have.

Now, there are many ideas, and, again, my colleagues have spo-
ken about some of these ideas, and generally APTA is favorable to-
wards many of these ideas. Now, about 90 percent of all the com-
muter rail trips take place on rail that is owned by APTA mem-
bers; however, it is apparent that many of the new commuter rail
systems will need to use rail freight rights of way. We are prepared
to pay our share of that. We agree that public-private partnerships
are a good way to go.

We think, though, that there need to be a series of principles
that guide some of those partnerships. Four that APTA firmly be-
lieves in is that, one, more capacity is needed in strategic rail cor-
ridors; two, these rail corridors must be available for both pas-
senger and freight purposes; three, that a cooperative framework
must be put in place for negotiating fair access terms to both the
public interests and the private interests involved; and, finally,
that we must come to grips with the liability issue and that reason-
able liability limits be established. We certainly agree with earlier
testimony that describe that many projects will have public benefit,
and certainly the public needs to be prepared to contribute finan-
cially to that.
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Finally, let me say, Mr. Chairman, that I believe America is also
ready for high speed passenger rail transportation. All other indus-
trialized countries in the world have or are developing high speed
rail networks, and many developing countries as well. I returned
from my first visit to China last week and, as the phrase goes, had
my mind blown away by the investments that they are making in
all forms of their infrastructure. Their high speed passenger rail
system under construction envisions tying all their provinces and
all 30 of their largest cities together in a national grid. They are
proposing shared use corridors with freight operations, but then
publicly funded dedicated tracks for high speed rail in those cor-
ridors. The Chinese have plans to invest $16 billion to $20 billion
per year on improvements in their rail network. We certainly need
to look there and elsewhere as examples.

Finally finally, the Subcommittee’s proposal for a dedicated fund
for high speed rail projects through tax-exempt and tax credit
bonds, such as was proposed in Ride-21, would create the favorable
policy environment for which high speed systems could evolved and
thus providing increasing opportunities for Americans to travel.

In conclusion, thank you, Mr. Chairman, for including us in this
important hearing. We stand ready to work with you and to answer
any questions that we might. Thank you.

Mr. LATOURETTE. Thank you very much, Mr. Millar.

And thank all of you for your excellent testimony.

Mr. Boardman, I want to start with you. In your statement you
note, I think correctly, that the Class I railroads have made a num-
ber of investments and expanded capacity to a number of rail lines
and yards. I want to focus my question on the yards. On the second
panel today, Mr. Martland will testify, and he makes the observa-
tion that the railroads have put the vast majority of their improve-
ment dollars in certain high return sectors of traffic and have, in
effect, written off the general merchandise traffic, which we know
is a major source of highway congestion.

Of the yard improvements that you mentioned in your state-
ments, are you aware of any that have been oriented towards gen-
eral velocity or dwell time improvement, as opposed to improve-
ments that are specifically targeted at a specific sector like inter-
modal traffic?

Mr. BoaArRDMAN. Well, I think, as a general response, all of them
would improve the dwell time and improve the velocity of the rail-
road. But I do not know the specifics of that, and I would be happy
to investigate that and get back to you.

Mr. LATOURETTE. Okay. If you would, I would appreciate it. And
I think you correctly point out that in order to devote specific—it
is not a surprise to me that the railroads make a business decision
that those lines where they can make money are those lines that
they are going to make the biggest improvements in, but it does,
I think, then speak to our discussion of—I think Mr. Bacchus, in
his opening remarks, and others talk about—General Timmons—
tax credits and things of that nature, and it becomes incumbent
upon us to figure out a way how to make additional dollars avail-
able, and we've tried to do that with the RIF loan and the TIFFIA
program.
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But let me ask you this—and I would like others on the panel
to comment about it. We have talked about RIF, we have talked
about tax credits, we have talked about Section 45(g). What do you
think about the option of having the shippers and the carriers ne-
gotiate contract rates that include a requirement that a certain
portion of the rate be dedicated to improving the infrastructure
that benefits them, not only the shipper, but also the rail carrier?

Mr. BOARDMAN. Is this the UPS trust fund concept?

Mr. LATOURETTE. No, it is not. We are going to hear from UPS
on a trust fund. My question, I think, is, in addition to that testi-
mony that we will hear late, what if we suggested to the Class I
railroads and others that, when they are negotiating a rate with
a shipper, that a portion of that rate be set aside, dedicated to in-
frastructure improvements, as opposed to just the cost of carrying
the goods.

Mr. BOARDMAN. I think—I don’t have a studied position, obvi-
ously, on that, it is something that those kind of innovative ideas
are hopefully something that the secretary’s new commission is
looking at all sorts of ideas on how they might be able to finance
in the future would perhaps give us a better idea of what that
looks like, and we have got two of those members here on the panel
with us today. So while we could look at that, and will, for you on
a more specific answer, generally I think that would really have to
be looked into and see what it would do to the competition.

Mr. LATOURETTE. Okay.

Mr. Rose, what do you think about that, as a CEO of a major
railroad?

Mr. ROSE. Mr. Chairman, I think, practically speaking, that that
is what the market does, a portion of the profitability of a certain
movement does go to infrastructure. I think if you got very specific
and target it and said that a certain rate has to put so much infra-
structure back in a line, it would be very difficult. We operate—we
own 26,000 miles of track and operate 33,000 miles of track, and
these are long-lived investments. When you put a new tie in, it is
for 30 years. So I think it is very hard for a piece of that rate to
go in and say, well, we are going to dedicate it to upgrading these
ties on this line segment.

But I think generally that is what the overall economic theory
will do, and where higher returns are in the industry, that is where
reinvestment is going back into the industry. If you think about
our network, we probably generate 40 percent—we probably gen-
erate 70 percent of our net income over about 40 percent of our
lines. So to say it the other way, you have got about 60 percent of
our lines are underperforming. You want—the economic theory will
want to drive back those reinvestments into those lines that are
long-term sustainable, and the Staggers Act—I don’t want to sound
like a broken record. If you go back to the 1970s, when it was en-
acted, railroads were in chaos and the Government was spending
billions of dollars bailing out Penn Central, Old Milwaukee Road.
And the last thing I think that the industry economy wants to do
is to get back to that time. So I will always come back to let the
market sort this out, and it will and it has done it exactly right
so far.
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Mr. LATOURETTE. Part of the purpose of today’s hearing is what
can Congress do, and I have heard the observations about tax pol-
icy and other things and not re-regulating, but I read someplace
the other day that when they built the Transcontinental Railroad,
that they were able to build a mile of track a day using hand tools.
It seems to me—and this is a question I guess to both Mr. Ham-
berger and Mr. Rose—it seems to me that, as BNSF and all the
railroads are making infrastructure across the network at a
stepped up rate, that there are particular challenges when it comes
to permitting with State and Federal agencies and coordination
among them. And I guess my question is is there anything that the
Congress can do in your mind that would better facilitate the con-
struction of these must-needed projects to expand the infrastruc-
ture which we all agree needs to be expanded?

Mr. Rose. I think that is a great question. When the trans-
continental rail network was built, obviously, we didn’t have the
sensitivity to the environment, which is fine, we ought to be, be-
cause we stand on that record as well, that more rail infrastructure
helps the environment very much. The problem we are finding out,
even on our own right-of-way, where we are running into permit-
ting issues that are taking a year or 18 months to resolve, so these
are issues where we are not able to add capacity on our own right-
of-way with our own private capital to provide needed congestion
relief for our customers because of some of the environmental
issues that are out there now and, quite frankly, in terms of the
complexity of the number of agencies that we have to deal with. We
have a very good relationship with the Corps of Engineers and we
feel like we can work through that group. Yet, sometimes we will
get local people, local authorities who want to get involved, State
authorities, and what it does, it ends up holding back investment
that we are not asking anybody else to make on our behalf in
terms of preventing us from being able to expand capacity and im-
prove service.

Mr. LATOURETTE. Maybe as a service, because my time is short
and I do want to ask General Timmons one question, maybe if you
and the other railroads and short lines could provide us with a list
of those Federal regulations that you find to be most impeding the
ability.

Mr. Hamberger?

Mr. HAMBERGER. I would just like to add one sentence of praise
for Administrator Boardman and Secretary Mineta, who have as-
signed a full-time person to work with the CREATE management
Committee to try to cut through the various environmental regula-
tions that have to be dealt with to take advantage of the Federal
dollars. And there are things that can b done on the administrative
side as well as taking a look at legislation.

[The information received follows:]
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Ed Hamberger’s answer for the record:

Railroads have faced, and continue to face, numerous efforts by state and localities
to stymie rail infrastructure improvements through the application of federal and
state environmental, zoning, and other requiremens. In some cases, railroads have
been forced to engage in timeconsuming and expensive litigation to overcome
alleged regulatory obstacles. Following are examples of efforts by state and local
governments to prevent infrastructure improvements.

Fueling Facility in Hauser, Idaho

BNSF’s effort to construct a fueling facility in Hauser, Idaho, was challenged by
the local water district, environmental groups and others. Although BNSF believed
it was not required to obtain local permits, BNSF applied to Kotenai County for
land use permits. The County Board of Commissioners voted to approve BNSF’s
plans, with conditions to which BNSF agreed.

Nevertheless, the complaining parties filed suit, alleging that the facility threatened
local drinking water supplies. The plaintiffs further alleged that the proposed
fueling facility amounted to an extension of a rail line requiring STB licensing
authority and NEPA review. InFlynn v. Burlington Northern Santa Fe Corp.,98
F.Supp.2d 1186 (E.D.Wash. 2000), the distict court held that the issue was within
the exclusive jurisdiction of the STB. The matter then went to the Board, which
held that it lacked jurisdiction and that its decision did not require an environmental
review. Friends of the Aquifer, City of Hauser, ID, STB Fin. Dkt. No. 339966
(served Aug. 15, 2001).

While BNSF ultimately obtained favorable resolution, four years passed between
the time it filed for local permits (1997) and the time of the STB decision (2001).

Automobile Unloading Facility in Aser, Massachusetts

Guilford Transportation’s efforts to construct an automobile unloading facility was
challenged by Ayer, Massachusetts, which attempted to impose permitting and
other requirements. Guilford had operated an automobile unloading facility mce
1974 in a section of Ayer classified as a “heavy industry district.” Guilford sought
to open a second automobile unloading facility across the street from the existing
facility on land also within a “heavy industry district.”
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In 1998 Guilford filed an application with the Ayer Planning Board requesting site
plan approval. Ayer hired a consultant to review the plan, which recommended
changes to protect a local aquifer. Guilford incorporated almost all of the requested
changes. In 1999, the Planning Board issued a certificate of approval with thirty

six conditions. However, the Ayer Board of Health determined that automobile
unloading facilities are a “noisesome” trade that could be prohibited within Ayer.

Consequently, Guilford filed suit, asseting that the town’s actions were preempted.
The district court referred the matter to the STB. The STB issued a decision in
Guilford’s favor, which was subsequently upheld by the district court. While Ayer
based its actions, in part, on the Clean WaterAct and the Safe Drinking Water Act,
both the district court and the STB held that the Acts were being used as a “pretext™
to obstruct the construction of the facility. Consequently, Ayer was preempted by
the ICC Termination Act (ICCTA). Boston and Maire Corp. v. Town of Ayer, 191
F.Supp.2d 257 (D.Mass. 2002),citing, Joint Petition for Declaratory Order—
Boston and Maine Corp. and Town of Aver, MA,STB Fin. Dkt, No. 33971 (served
May 1, 2001).

Four years passed between the time Guilford requested townapproval (1998) and
the time the district court issued its final decision (2002).

Reopening of the Stampede Pass Rail Line

In 1996, BNSF sought approval of the STB to reacquire the Stampede Pass Line in
western Washington and make various improvements. King County, Washington,
and the city of Auburn sought an STB opinion as to whether ICCTA preempted
environmental review by the county. The STB found that King County was
preempted. Furthermore, the STB found that BNSF’s proposed acquisition of the
Stampede Pass Line and the planned improvements would not have a significant
environmental impact if certain mitigation measures were implemented.
Consequently, the STB approved BNSF’s proposal.

Auburn challenged the STB’s decision in the Ninth Circuit, aguing that ICCTA
does not prevent the application of local environmental permitting requirements.
The Ninth Circuit held that the environmental permitting requirements were
preempted and upheld the STB’s environmental review of Stampede Pass project.
The Supreme Court denied review. City of Auburn v. United States, 154 F.3d
1025(9th Cir. 1998), cert. denied, 527 U.S. 1022 (1999).
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Three years passed between the time BNSF first sought approval (1996) and the
denial of the certiorari petition by the Suprene Court (1999).

Construction of Passing Track in Encinitas, California

To improve both passenger and freight service, the North San Diego County Transit
Development Board (NCTD) sought to construct a 1.7 milelong passing track.

The California Coast Adt required that NCTD obtain a permit from the city of
Encinitas. In 1996, NCTD applied for the permit. The city planning commission
decided that an environmental report would be necessary before a decision could be
made. In 2001, fearing the loss of funding, the NCTD decided to proceed with
construction without the permit and at the same time asked the STB to declare that
the permit requirement was preempted. Meanwhile, the city challenged the
NCTD’s decision in state court, but after removal to federaldistrict court, the suit
was dismissed. The court held the city’s permitting process was preempted by
ICCTA and that it lacked jurisdiction. City of Encinitas v. North San Diego County
Transit Development Board et al.,No. 01-CV-1734-J (AIB) (Jan. 14, 2002).
Subsequently, the STB also held the city was preempted under ICCTA. North San
Diego County Transit Development Board— Petition for Declaratory Order,STB
Fin. Dkt. No. 314111 (served Aug. 21, 2002).

Six years passed between the time NCTD filedfor a permit (1996) and the
decisions by the district court and the STB (2002).

Construction of Intermodal Facilities in Vermont and Georgia

Green Mountain Railroad proposed to build an intermodal facility in Rockingham,
Vermont, to handle the unloadingof bulk salt for distribution by truck, the
unloading of bulk cement for distribution by truck, and the unloading of nosbulk
goods such as steel pipe. Vermont asserted that Green Mountain needed a
preconstruction permit under a state environmental land we statute.

Prior permits and permit amendments had been issued for activities at the site,
including the construction of a salt storage shed. In 1999, Green Mountain applied
for a permit to modify the location, size, and color of the shed. That same ver,
Green Mountain started construction of the shed. In 2000, Vermont issued notices
of violation and commenced hearings on Green Mountain’s application to modify
its permit for the salt shed.
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Faced with enforcement action, Green Mountain filed suit in2001, seeking a
declaration that Vermont was preempted from enforcing its permit requirement.
Subsequently, Vermont issued the permit, but the case continued over the permit
conditions mandated by the state. In 2005, the Second Circuit concluded that
Vermont was, in fact, preempted by ICCTA. Green Mountain RR. v. Vermont, 404
F.3d 638 (2d Cir. 2005).

Six years passed between the time Green Mountain applied for a permit to modify
the location, size, and color of the salt shed (1999) and the time the Secad Circuit
concluded that Vermont could not require Green Mountain to obtain a permit
(2005).

NS sought to construct an intermodal facility in Austell, Georgia, to handle
containers and trailers. Austell took the position that rezoning was necessary andn
1996 denied NS’s request to rezone the property. Believing that rezoning was
unnecessary, NS applied for a land use permit, but the locality continued to insist
that rezoning would be required and that even if the property were rezoned, a
special land-use permit was required. NS filed suit, asserting that Austell’s zoning
and permit requirements were preempted. The district court concluded the
locality’s requirements were preempted by ICCTA. Norfolk Southern Ry. v. City of
Austell, 1997 WL 1113647 (N.D.Ga. 1997).

Interference with Railroad Operations

The South Coast Air Quality Management District is attempting to impose
operational restrictions on the freight railroads operating in the L.A. region.
Specifically, the District is attempting to impos idling restrictions that would
interfere with railroad operations and burdensome recordkeeping requirements of
“idling events.” The District also is attempting to require the railroads to conduct
risk assessments of rail yards in the L.A. region and hasindicated it intends to
impose additional requirements based on the risk assessments. The District’s
actions are inconsistent with a voluntary memorandum of understanding between
BNSF, UP, and California’s Air Resources Board, which addresses idling
restrictions and risk assessments on a statewide basis. The railroads believe the

SCAQMD is preempted and are currently litigating the issue in federal district
court,

Dismantling of a Bridge
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UP owns a bridge over the Missouri River at Boonville, Missourithat had not been
used for twenty years. UP seeks to use four of the bridge’s spans to construct a
second bridge crossing the Osage River, where currently there is bottleneck
stemming from a single track bridge connected to doubletrack right-of-way; the
bridge’s lift span would be used for scrap. The Missouri Department of Natural
Resources is attempting to stop demolition. The matter is currently being litigated.

Expansion of Passenger Service

Lake County, Illinois, has delayed the expansion of Metraservice by twice
changing requirements for protection from flooding.
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Mr. LATOURETTE. Okay. I appreciate that very much.

General Timmons, before I yield to Ms. Brown, I was, I think,
shocked by your testimony that the Alternative Minimum Tax has
reared its ugly head relative to this tax credit, and it seems to me
that what the short line tax credit was designed to give us the
AMT is taking away. Are there some hard numbers that you can
give us relative to the impact that it is having on the industry?

Mr. TIMMONS. Mr. Chairman, the taxes were filed generally just
several weeks ago, as you know, and we are just starting to get a
feel for what the implications of that are, but prior to the actual
filings we had a number of members come forward and say they
had taken advantage of the tax credit but the actual returns, as
a consequence of the AMT, were severely degrading what they
thought they were going to get.

Now, I understand that the AMT is an enormously complicated
problem and has broad, broad implications across the Country.
However, in the context of the tax credit, the three year tax credit,
we think that would be enormously valuable for this Committee
and the Congress to consider some kind of relief so that the intent
of the Congress and the point of the tax credit itself is carried
through so that we can actually make the enhancements and im-
prove the system that needs that attention.

Mr. LATOURETTE. Sure. I think a lot of us understand where
AMT came from, but a lot of us, given the fact that there has been
no index for inflation, a lot of our constituents are shocked to wake
up and find that they are rich when they fill out their tax forms,
and I imagine you are experiencing the same thing. When the dust
settles, the request I would make of you is could you poll your
members and get some information as to what the impact is so that
we can evaluate that with our friends in the Ways and Means
Committee?

Mr. TiMmMONS. We would be more than happy to do that. And it
begs the—because of the degradation, it begs the issue of should
we extend the tax credit; and obviously we think for that reason
and the obvious success that we are having, that clearly that is an
initiative that we should strongly pursue and would ask you to con-
sider that.

Mr. LATOURETTE. I thank you very much.

Ms. BROWN. Thank you.

Mr. Boardman, I want to point out that this hearing is not just
about freight rail congestion, it is also about how freight congestion
impacts the passenger and commuter railroads. The Administra-
tion has, time and time again, criticized Amtrak for poor on-time
performance, when it is the freight railroad and congestion that are
causing these delays. What sort of assistance is available for Am-
trak and commuter railroads to deal with the freight railroads that
are delaying passenger trains? And, secondly, the first proposal,
the FRA proposed using RIF loans to improve railroad infrastruc-
ture. Yet, the Administration zeroed out RIF in the budget. And,
lastly, when you all sent your proposal over, you did not indicate
where you stood on the 25 percent tax credit. Can you perhaps go
on the record here today as to whether or not the Bush Administra-
tion supports the 25 percent tax credit that I keep hearing people
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talk about? You know, when I hear that America is hooked on oil,
policies have something to do with this hook on oil.

Mr. BOARDMAN. Let me address, Congresswoman, each one of
your questions. First of all, the question of whether Amtrak on-
time performance and commuter rail in terms of freight congestion
is a difficult question. Certainly, on a line that is a lightly used
freight line, we don’t have any difficulties, generally, with com-
muter services operating on that line. But when there is today the
growth that there has been in the economy, the intermodal traffic,
the unit train traffic that is on an Amtrak line, it becomes much
more difficult for the freight railroads to make the kinds of im-
provements that they need to to allow Amtrak to get through on
an on-time basis.

We assist as we can in terms of looking at how the dispatching
services go on with the freight railroads and how we might be able
to make sure that they are giving the priority and checking to
make sure that they are giving priority to passenger services. So
we assist in that way.

And your second question was—Ilet us see, your third question—
second question was on the RIF program, which we had a hearing,
one of my frequent flier hearings here that we had fairly recently
here. The Administration believes that under the RIF program that
the kinds of funding that would be available are available in the
private sector and the private sector would be the way to finance
the kinds of improvements that the RIF program would do. We
will, however, carry out the law, which is what you passed, to
make sure that for the time that the RIF program is available, we
will move it as quickly as we can.

And on the third point, which was the—excuse me, help me.

Ms. BROWN. Twenty-five percent tax credit that they keep talk-
ing about.

Mr. BOARDMAN. Right.

Ms. BROWN. That I am supportive of but I want to know where
is the Administration on this issue today, on record.

Mr. BOARDMAN. I don’t think the Administration at this time has
taken a position on it. Certainly, the sensitivities of a tax credit
really belong in the Treasury Department, as opposed to the Trans-
portation Department. We know that it is an important issue for
the railroad industry, but the position is not taken by the Adminis-
tration at this time.

Ms. BROWN. I guess I am confused. What do you mean? The Con-
gress makes that decision, recommendations from the Administra-
tion. And my question is where is the Administration on this 25
percent tax credit today.

Mr. BOARDMAN. I understand. But the FRA is not the appro-
priate agency to make that recommendation; it is a larger issue in
terms of tax policy, which really belongs with Treasury.

Ms. BROWN. Okay. So the Secretary of Transportation would not
make a recommendation to the Congress on this issue?

Mr. BOARDMAN. Not without the Treasury folks involved in the
process and having a recommendation from Treasury.

Ms. BROWN. And the Secretary is a former railroad person. I
would think that he would at least have some knowledge of the
needs of the industry.
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Mr. BOARDMAN. I know that I do not speak for Secretary Snow.

Ms. BROWN. Okay. I guess I wanted to ask someone else.

Mr. Secretary, there seemed to be a high degree of urgency in
your testimony. Am I reading that correctly?

Mr. BusaLAccHI. Yes, Representative, you are. You are reading
the testimony correctly because we believe that it is urgent that we
move forward. You know, we know the capacity clock is ticking; de-
mand is up; supply is static. Time is of the essence. New signal sys-
tems have to be hand built, all the improvements have to be built
while the system is in operation. New train sets would take three
years to bring online. We must act now if we are to address these
pressing national needs.

Ms. BROWN. Mr. Hamberger, my time is running out, but I do
want to ask you about the tax credit. Will it go for infrastructure
expansion to provide benefits to the public or the rail customer, or
will it go to tax credit to use for infrastructure improvements which
yield the highest return? I guess that is kind of a business decision,
but is this business overall helping the crunch that we are experi-
encing?

Mr. HAMBERGER. Yes, it would support only expansion capital.
And you make a very important point, that it is only to expand our
capacity to move more freight that would qualify for this invest-
ment tax credit. And it would also be applied if a customer wanted
to expand capacity at a receiving dock or wanted to—if a trucking
company wanted to build an intermodal yard, that would also qual-
ify for this expansion of rail capacity. So I think it would have, be-
cause of the public benefits that increased freight has, as pointed
out b)lrl the AASHTO report, it certainly would have public benefits
as well.

Ms. BROWN. Have you gotten any reading as to whether or not
the Bush Administration supports the 25 percent tax credit?

Mr. HAMBERGER. We have met with various people within the
Administration. I think it is under consideration, but they have not
told us—made any final decision. In fairness, the bill has not yet
been introduced, so I guess the action, force and event, where they
have to actually issue a statement of Administration policy, hasn’t
occurred. But at some point we will continue to make our case to
them and hope that we will be successful.

Ms. BROWN. Mr. Chairman, we will have another round, won’t
we? Thank you, sir.

Mr. LATOURETTE. I thank you very much.

Mr. Oberstar.

Mr. OBERSTAR. Mr. Chairman, it is a very good idea to hold these
hearings. I appreciate the work that you and Ms. Brown have un-
dertaken to bring to the fore in this public forum the needs of rail
transportation, the importance of railroading to our national econ-
omy; the significance of railroads in our ever-increasing congestion
in moving goods, as well as people. And it has afforded the Associa-
tion of Railroads, Mr. Rose and others an opportunity to spread
upon the public record, as quaintly say in the legislative process,
the investments made with the new-found revenues that railroads
are enjoying.

As we go through this—and for that I certainly commend the
railroads. But as we go through this exercise, I can’t help but think
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back on 1980 and the intensity of debate—Mr. Hamberger, you
were on the staff at the time, I believe—of debate not in this Com-
mittee, because we didn’t have jurisdiction over railroads, though
we should have, at that time—we probably would have done a bet-
ter job of deregulation—and I rubbed my worry beads about wheth-
er this was a good thing to do.

Our committee had already done trucking deregulation, intercity
bus deregulation, aviation deregulation, and what tilted the scale
for me was that we were beginning to see the benefits of taking the
Government out of deciding market entry and rates in aviation.
And I thought that that might apply as well to railroads. So I voted
for it, against many objections from constituents, from user groups,
from railroad brotherhoods who were divided on the subject.

We had 61, roughly, Class I railroads in 1980. No one envisioned
that we would have four today, five; some of you will say seven.
But that is where we went, consolidation. Aviation went in the
other direction for a very long time. Aviation, at the time, 1980, we
already had 10 new entrants into air competition; in five years we
had 22 new entrants. But then aviation took the same direction
that railroading took. Consolidation, acquisitions and mergers re-
duced the number of new entrants to today we have only one of
that original 22. I usually ask people—offer frequent flier miles if
they can tell me which one that was. Almost everybody says South-
west. It was America West. And they too have merged.

Aviation is going in the other direction: it is losing money, while
railroads now, for the first time in a very long period of their his-
tory, are making money. The Surface Transportation Board has
rarely found that railroads are making adequate return on reve-
nue, revenue adequacy, but in the 1970s, when your return on eq-
uity was in the one to two percent range, it is now—Norfolk South-
ern just recently reported 11.6 percent. On balance, they are run-
ning in the 8 to 9 percent range. And we are seeing those capital
investments that BNSF particularly has worked hard, on course
with a very major $2 billion or $3 billion plus investments plan in
the late 1980s, early 1990s, and then had to shelve it because Wall
Street said your return on equity isn’t sufficient.

Well, we have not stood by with our finger in our ear in this
Committee. We supported the railroad retirement recapitulation
that was supposed to generate equal benefits for the Railroad Re-
tirement Fund for the health insurance and for capital invest-
ments. I want you to briefly comment on what you have done with
those revenues.

We also supported 4.3 cent repeal of the fuel tax that in AAR’s
own economic policy paper fuel tax, energy policy, deficit reduction
said repeal of the deficit reduction fuel tax would restore to freight
railroads—and, uncharacteristically, in your paper you mention
barges—$200 million a year for equipment and infrastructure in-
vestments. But the FRA has said that railroads have generated 85
percent of their capital investments—or directed 85 percent of the
capital investments to maintenance. So what has happened to the
money generated from the Railroad Retirement Fund recapitula-
tion and the 4.3 cent repeal?

Mr. ROSE. Congressman, in my testimony there is a chart that
I was hoping we could get up here, but it shows return on vested
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capital and then it shows level capital investments, and it follows
economic theory perfectly. As our returns came down, capital was
withdrawn from our railroad. And then as our return started going
back up, capital was infused back into the railroad.

Mr. OBERSTAR. Are you attributing that directly to the Railroad
Retirement Fund and the 4.3?

Mr. RosE. Okay, let me give you a perspective on that. We will
generate close to $3 billion in operating income at our company.
Four point three was worth about $60 million. Railroad retirement
was worth about $70 million.

Mr. OBERSTAR. A year.

Mr. ROSE. A year. So $120 million to $130 million of the $3 bil-
lion of operating income. So, yes, that relief for diesel fuel tax went
right to our bottom line, which helped our operating income, helped
our return on invested capital, helped us to where, last year, we
had record capital spending. Last week, at my board meeting, my
board agreed to increase our capital this year by another $100 mil-
lion. So I think the model did exactly what you were hoping for,
and it has worked exactly as intended.

I would just—I have got to make this one illustration that I
think you understand more than most because of your understand-
ing of the airline business. The difference between the airline busi-
ness and the railroad business is that the airlines do not own the
airports, and you have basically publicly supported airports that
are off on one track; whereas, the railroads, we own our own air-
ports. And what was happening in the—

Mr. OBERSTAR. Do you own your own locomotives?

Mr. RoSE. We own our own locomotives.

Mr. OBERSTAR. Do you lease any like the airlines do?

Mr. ROSE. Or a lease structure. Both.

Mr. OBERSTAR. A lease structure. I gave a talk some years ago
in which I said why spend $150 million to buy a 747 when you can
buy a whole fleet for $50 million? When Mr. Chechi and Mr. Wilson
pooled their $25 million apiece, bought Northwest Airlines for $50
million and then leveraged everything else in the company and
turned Northwest from a corporation that had $3 billion in equity
and $1 billion in debt to a company with $3 billion in debt and $1
billion in equity. That is what leasing did for them.

Mr. HAMBERGER. Could I piggy-back on Mr. Rose’s answer on be-
half of—

Mr. OBERSTAR. That is a good term for a railroader to use.

Mr. HAMBERGER. Yes, sir. I knew you would pick up on that.

It is difficult to identify specifically where the cash flow comes
from. Obviously, it comes from increased rates, it comes from im-
proved operating ratio, it comes from not paying as much taxes.
But the fact is, between 1980 and 2004, the industry put in $360
billion in capital expenditures. Now, not all of that is expansion
capital; there is maintenance capital. We wear out, you know, sev-
eral miles of railroad every day, each one of these companies. But
the capital expenditure has gone up—and I believe it is in my testi-
mony—dramatically over the last several years, from the $5.4 bil-
lion to $6.4 billion, this year to $8.2 billion, now, new news, $8.3
billion, now that Matt is in for another $100 million.
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So that as the revenue is there, as the returns are there, the in-
dustry makes the commitment to reinvest it and to provide not just
the maintenance capital, but also the expansion capital.

Mr. OBERSTAR. Well, I know that we are trying to stick with a
five minute time limit here, Mr. Chairman, but—and many ques-
tions I would like to ask do not admit 30-second responses.

But since money is fungible, it is very difficult to track where the
4.3 repeal actually went, how much it was distributed in which cat-
egories, and the Railroad Retirement Fund recapitulation, and that
raises questions for the tax credit proposal and how that can be
structured so that we can track exactly where it goes and what it
is used for.

I will conclude, Mr. Chairman, by simply observing that I feel
very privileged that the Association has chosen to dedicate an en-
tire portion of its testimony to an attack upon my rail fairness leg-
islation. I know you have had a mobilizing effort here, you have
made a great outreach to Committee staff and member staff, and
you have made quite an assault upon it. But it is not re-regulation.
It is not re-regulation. That is a very catchy term to use to dis-
credit a piece of legislation. But just as I have resisted re-regula-
tion outright in aviation, we are not about to decide market entry
and rate determinations for railroads with this legislation.

But the fairness of filing with the Surface Transportation Board
and the cost of the paperwork to do this, and the right of access
to lines are matters that deserve better treatment than they are
getting now in the railroad industry. And to understand that, all
of you need to listen to your shippers, because if you are not listen-
ing to them, they are telling us their story, and their stories range
from the cement industry and the grain people who are buying
their own cars or trying to lease them from the rail sector, and
then the railroads say we won’t move your cars because you own
them and that is a liability for us.

And there are numerous instances of those evidences of unfair-
ness in the service, and the reduction from 252,000 miles of rail
line in 1980 to 141,000 or so today may have been good practice
business at the time, but go and ask any one of the small towns
that lost their LCL service, any one of the grain centers who have
been told we won’t move grain from your elevator unless you can
fill 1500 ton hopper cars, and ask them whether that was a good
thing. Those are the inequities in the marketplace that we as mem-
bers of Congress hear about, that I hear from my colleagues and
that I hear directly from my constituents.

So while I am an admirer of the rail sector, an advocate for what
you contribute to the national economy, I want to see you carry
more cargo because it is more environmentally friendly. I want to
see more passenger rail moved on commuter lines that share those
lines with the rails, and to that you have to have double lining. To
take cars off the road and pollution out of the air. Every car we
take off the road takes five tons of CO2 out of the atmosphere a
year.

So, on the other hand, there are inequities that, if you don’t ad-
dress them, we think that the legislative process must address
them. So we will have a continuing dialog on that subject. Thank
you.
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Thank you, Mr. Chairman.

Mr. LATOURETTE. I thank the distinguished Ranking Member.
And, as he knows, the second panel is made up of a number of the
shippers that I think will echo some of his observations.

I think—we are waiting for Mr. Bachus to come back, and I did
promise Ms. Brown we would do a second round, so we will have
ﬂ second round. We may not all take the full five minutes, but I

ave—

Mr. HAMBERGER. Mr. Chairman, before Mr. Oberstar leaves—

Mr. OBERSTAR. I am not going forever.

Mr. HAMBERGER. Okay. I was just going to say that I certainly
understand and appreciate his view, and really understand and ap-
preciate the time you have given us to continue to discuss these
issues that we have over the past several years, and we will con-
tinue to take you up on that offer. Thank you.

Mr. OBERSTAR. Thank you. I will be back.

Mr. LATOURETTE. I appreciate that. Just a couple of things.

Mr. Boardman, on the plasma screen—we have now gone to plas-
ma screens here—is a map of the United States, and I think this
map may have shown up in an edition of Trains magazine, and it
basically highlights the lines that are illuminated in color, it is my
understanding that those are the only lines in the United States
that have at least double track, and, in some instances, more than
that. I would think when you deal with—I don’t see any in big
States like—well, very little in Florida or Texas.

Doesn’t this map I think pretty much indicate the difficulty that
faces us as a rail system when we are talking about the capacity
problems either from the railroads’ standpoint or from the shippers’
standpoint and really cry out for some kind of increased invest-
ment? The railroads have indicated and testified to the amount of
money that they plow back into infrastructure improvements.

But doesn’t this map really—a little bit like in Florida, I guess,
where the gentlelady is from, I think it is a little bit like having
an interstate highway that only goes one direction at a time. And
I think, to me, at least, would you agree with me that this map
sort of cries out for some sort of investment in rail capacity in this
Country?

Mr. BoARDMAN. Mr. Chairman, I would just make the comment
that all through the 1970s and the 1980s and the early part of
1990s the industry was literally taking up double track, and the
reason is, again, very financially understandable: the returns were
not there and it was all about taking expense dollars out. So the
model worked exactly what it should have, what the deregulation
model said it should have.

And I guess I would tell you the good news is that there is an
awful lot of right-of-way that is still owned by the railroads that
double track can go back into, and on our railroad, if you look—
and that green line, that heavy green line is our transcontinental
main line between Chicago and Los Angeles. At the end of this
year we will be down to 50 miles of single track railroad on that
1800 mile haul. And we have been spending—we have spent about
$800 million to complete that double track, and we are continuing
to do that. I was just out on the railroad a couple weeks ago, and
as we have that double track, it really does change the railroad.
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But I want to go back to what drove the decline was the decline
in the railroad profitability. And what will drive, under current
regulatory access, what will drive the increase in capital will be
that same financial model.

Mr. LATOURETTE. And not to beat a dead horse, but I would go
back to the question about permitting that I asked you before. Take
a line where you ripped out the double track. If you want to put
in the same track that you used to have in the 1980s on the same
right-of-way that you own, now you have permitting requirements
that you didn’t have.

Mr. BoArRDMAN. Correct.

Mr. LATOURETTE. To restore these lines.

Mr. Boardman, is there an observation you would like to make
about this map?

Mr. BOARDMAN. I certainly think that, Mr. Chairman, when you
look at that, it certainly builds a graphic example of what we need
to do to add capacity. I think there is another interesting thing you
can look at here. There are several of them, I think. Mr. Lipinski
is no longer here, but certainly when you look back at the history
of how railroads really came together, you see where everything did
come together at the Great Lakes in Chicago and why there is such
an important need on that gateway to make sure that we make
new investments in that particular area.

The other thing that I think is interesting that we found on other
studies that we have done in the past is the lack of north-south
movements. You see it here—you identified it in terms of double
track, but you would see it even looking at all railroads. After the
Civil War, it was somewhat difficult from a communication and im-
proving the trade between the north and the south. A lot of the
growth that would have been there under other circumstances
wasn’t there, and now we have 70 percent of the U.S. population
lives east of the Mississippi River, and you see a lot of that could
be improved by additional improvements along that alignment.

Mr. LATOURETTE. Sure. I think Ms. Brown or somebody else
mentioned the RIF program, and Mr. Boardman knows that we
had a hearing on that a little earlier, so I don’t have any more
questions for you on the RIF program. I think the Subcommittee
made its feelings pretty well known.

But, Mr. Busalacchi, I did want to ask you. In your testimony I
didn’t see any reference to the utilization of the RIF program. It
is my understanding that not only State departments of transpor-
tation, but other entities can either independently apply for the $35
billion that we have set aside—we hope the Administration will let
us set aside in the SAFETEA-LU program, and I am wondering if
you and your organization has considered the utilization of these
highly favorable 25 year financing provisions as you move forward
with your plans.

Mr. BusaALAccHI. Yes, we have, Mr. Chairman. Certainly, how
we get to the finish line on this is what we are looking at. We are
looking at somehow getting an investment back into the system so
we can take care of these capacity problems. Obviously, what we
are seeing or what I said here today is that we have got issues with
on-time performance. It is going to be very difficult to get people
that want to use intercity passenger rail if we can’t make these
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trains on time. And we need to have that Federal investment; we
need to have investment of some kind for the freight railroad so
that we can decrease the problems that we are having with capac-
ity.

So certainly any vehicle that we can get our hands on that would
help us get to the finish line is certainly something that we are
going to consider. But keep this in mind, Mr. Chairman. I am a
DOT Secretary. I deal with transportation problems, not just rail
problems, every day. And what our State is experiencing is what
all the States are experiencing nationwide. The needs are astro-
nomical. We don’t have the revenue and we are running into these
congestions in our major metropolitan centers. And that is where
we come in and what is where intercity passenger rail comes in.
. You know, we need to have this Federal partner so that we can
decrease this congestion, get people—some people, not all of them—
out of their cars, using rail.

Mr. LATOURETTE. I appreciate that. I often think that—mnot to
highlight one railroad, but we should ask Norfolk Southern where
they got the seats for that tree that takes the containers off the
trucks and puts them onto the railcars.

Mr. Rose, I just want to ask you one question about the RIF pro-
gram. I have heard your testimony and I have read your testimony,
and the Subcommittee did have a hearing on the RIF loan program
earlier this year, and, specifically, many of us expressed our dis-
appointment with the Administration, at least we thought putting
additional impediments into the application process. We have ad-
dressed that with Mr. Boardman and hopefully we will have some
relief from the Administration soon.

But it has been brought to my attention that recently BNSF cir-
culated to a number of offices at least on the Senate side, at least,
a document that strenuously opposes the application that has been
made by the Dakota, Minnesota, and Eastern Railroad for a RIF
loan. And I assume you have looked at that question, and my ques-
tions would be two. Does that document accurately state the posi-
tion of your railroad, and, two, could you share with us the logic
behind, as I read the document, asking the Executive Branch to ig-
nore a provision basically that as in SAFETEA-LU, and that is re-
moving this obstacle of lender of last resort?

I understand your argument why—I believe it is your feeling
that the granting of loans like this would create an unlevel playing
field, but relative to the specific document, maybe if you could give
us your comment.

Mr. RosiE. Mr. Chairman, unfortunately, I am not sure exactly
which document you are talking about, but I can speak specifically,
and I want you to clearly understand my position on RIF loan.
First off, we have supported RIF loans. We think that it is a great
way and we think that the short line industry is a poster child of
how we can continue to build out the short line industry applying
market base financing to help them with the lower financing cost.
What I am saying, though, and I think you pretty much answered
your question to me, we are very concerned that—and so would any
economist.

And I think if you ask any economist to look at this issue, where
private market base capital all of a sudden now has to compete
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with Government money, I think it has compelling issues, and it
will have unintended consequences that this Country will not like.
You are asking us to compete on an unfair battleground. And we
believe fully that—and I will speak on the DM&E piece briefly. We
supported the DM&E through an amicus brief for their railroad to
be built on the environmental permitting issue. That was when
they were privately financing it. We welcome all competition that
has the same playing field in which we operate.

When Government money wants to come in on a very specific
target, it is going to send unintended consequences, as we have to
approve, like our board did, billions and billions of dollars of capital
investment.

Mr. LATOURETTE. I thank you very much.

Ms. Brown.

Ms. BROWN. Yes, sir.

Mr. Hamberger, the auto train comes into my district; it has a
17 percent delay rate. I get a lot of complaints. What is the freight
rail industry doing to address the growing concern voiced by both
freight shippers and Amtrak about service performance?

And then my question for everyone is how do you feel about a
trust fund like we have for highways and aviation that have been
very, very successful? And I think you and I have had some discus-
sion on that.

Mr. HAMBERGER. Yes, ma’am.

Ms. BROWN. So will you answer that question? Then I would like
the comments from the rest of the panel on the trust fund.

Mr. HAMBERGER. Could I answer the one on the trust fund too?

Ms. BROWN. Yes, sir.

Mr. HAMBERGER. Thank you.

Ms. BROWN. You are part of the team.

Mr. HAMBERGER. With respect to Amtrak and customer service,
of course, one of the main impediments to on-time performance is
capacity, and that is why, led by Class Is and the Class IIs and
Class IIIs, $8.3 billion is being spent in 2006, and that includes sig-
nalization, it includes a new track, new cars, new locomotives. So
that is the first thing.

The second thing, there was a major meeting, it happened earlier
this week, with Amtrak and representatives of the Class Is, where
a reaffirmation was made that, indeed, the Class I railroads are
abiding by the statutory mandate to give Amtrak the preferred
service in dispatching and running over the Class I railroad lines.
So we are trying to address that. We are trying to improve operat-
ing procedures to improve service across the board.

With respect to the trust fund, I appreciate your giving me the
opportunity to address that, because those people who support a
trust fund are very well meaning, they want to figure out a way
to help us help ourselves help us expand capacity. In fact, Con-
gressman Lipinski, Bill Lipinski and I had this same discussion
many times when he was on this Committee. We believe, as an in-
dustry, that while it is well meaning, it is not the answer. Number
one, of course, is where does the money come from. If it comes from
a fuel tax, as some have suggested should have been done, that is
money that we, as we just discussed with Mr. Oberstar, have put
back into capital already. So taking money from us to give back to



38

us didn’t seem to really be any additional revenue there, it is
money that we are already investing.

Alternatively, we could increase the rates of our customers. I
don’t think the second panel is going to have a lot of people saying
that they think they are paying rates too low. I don’t think many
of them are going to come in and say they want higher rates. And,
in fact, what would happen if there were higher rates, we would
probably have to absorb that increase or else there would be diver-
sion from rail to truck or to barge. So, again, we would be impeding
the ability of the industry to earn internal capital to invest.

But assuming that the money somehow occurs, would it get
spent? Mr. Oberstar mentioned that I referred to AWO in my state-
ment, American Waterway Operators, has a trust fund. They were
paying 4.3 cent deficit reduction fuel tax, and they testified before
this Committee, and anybody who would listen, they didn’t want it
go to the trust fund because it never got spent. And this Commit-
tee, above all else, knows the fight that you have to go through to
restore the trust to the trust fund. So AWO has a trust fund, had
the tax, said no, we don’t want it to go into the trust fund.

Third, of course, if it does get spent, if OMB says, all right, go
ahead and spend it, who is going to make that decision? Isn’t it bet-
ter to have the individual railroads talking with their customers,
taking a look at what traffic patterns are, what are the projections
for more coal coming out of the Powder River Basin, what are the
projections for more intermodal traffic coming into Charleston,
South Carolina? That is how we determine where the investments
need to be made; more grain going to the Pacific Northwest; work-
ing with our customers, having the ability to put that money where
it belongs, and not having it decided on a political basis either,
with all due respect to Mr. Boardman, at the Department of Trans-
portation FRA or, with all due respect to members of Congress,
earmarked in appropriations legislation.

And I mention that because, fourth, if it were made on a political
basis, I am afraid that most of that investment would be targeted
toward commuter rail operations. Now, that is a very important as-
pect, that there is enough capacity, as Bill Millar pointed out, there
needs to be enough capacity for both freight and passenger. But I
don’t think that a tax on freight rail would be the way to fund pas-
senger rail.

And, finally, this is not an overall argument against it, but I do
find it mildly ironic that it is UPS that is pushing this idea of a
trust fund, when it was their CEO who rated all of the modes re-
cently, and he didn’t give any of us a very good grade. But I will
point out that freight rail got the highest grade. The lowest grades
went to highways, inland waterways, and aviation, all of which
have a trust fund. This is a different model. We are privately
owned, we make the private sector investments. As I have testified
before, we get the dubious distinction and pleasure of paying taxes
on our real estate. So I think as well meaning and as well inten-
tioned as a trust fund is, it is not the answer for this industry at
this time.

Ms. BROWN. I would like to hear the response from the other par-
ticipants. Mr. Hamberger, you are very elegant, but I want you to
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understand that we have got a problem and I need you to get
ahead of it.

Mr. HAMBERGER. And that is why we are hoping that the idea
of public-private partnerships will continue to catch on, why the
idea of investment tax credit will gain support, and why we hope
that you will continue to refrain from allowing us to continue to try
to earn our costed capital. So by doing those three things, I believe,
working together, we can stay ahead of the curve.

Ms. BROWN. Mr. Rose?

Mr. ROSE. I would just agree with what Ed said and just give
you one illustration. Again, we operate 33,000 miles of track,
230,000 cars, 6,000 locomotives. If I had my laptop here today, I
could draw up and show you where every bottleneck from yester-
day’s traffic that occurred on our railroad, every delay that we had.

When I think about trust fund, the question I have is who is
going to be the master planner of where that money is going to go?
I know we have five year plans out in terms of what the energy
sector says. They want to grow. This year we are going to do 350
million tons. They want to grow to about 410 million tons next
year. We know by milepost, track segment, switch, interlocker, sig-
nal, mask, we know exactly where that capacity needs to be put in.
And for somebody else to have the insight into our railroad, which
we live with 24 hours a day, 7 days a week, it is just impossible.
And I think what would happen, with all respect, that money that
desperately needs to go into these railroads would be moved into
nonmarket-based investments and it would cripple this industry.

Ms. BROWN. Mr. Rose, do you not believe in dedicated sources of
revenue, knowing that we are going to invest X amount into the
railroad industry every year for safety or what will benefit the
overall system?

Mr. ROSE. Well, I guess when I think about it, that is what mak-
ing a profit does, it allows—if you just allow the free market model
to work—if you go back to Staggers, there were two parts of Stag-
gers, and one of them was to assure the financial health of the in-
dustry. And that is why, when these cases come before the STB,
that is one of their fundamental responsibilities they have. And as
long as they will do that—and they always haven’t done that, but
as long as they will continue to do that, then the railroads will
have financial help, they will make those investments in infrastruc-
ture and more value will be put into the economy so more people
can utilize the railroad network.

Ms. BROWN. Mr. Secretary?

Mr. BusaLAccHI. Thank you, Representative Brown. A few
months ago we had this conversation with Secretary Mineta, and
the Secretary agreed with our assessment on the 80/20 funding
transportation, rail transportation like we fund highways and air-
ports. We think, the Coalition thinks that this is really the way to
do it. It is transportation. I know I am kind of in conflict with my
friends over here as to how they feel it should be done, but cer-
tainly we think that once we put this model together, wherever it
arrives at, if we have a long-term solution, this is where we need
to head. Right now we have this yearly bloodletting over Amtrak,
and we go through this wrangling of whether we are going to fund
them, whether we are not, and everything else, and if we have this
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six-year plan, or whatever it ends up being, like we do on high-
ways, I think we can accomplish a lot and we can get to the capac-
ity problem that we have.

Obviously, where we want to get to is we want to get to the
intercity passenger rail. As I said earlier, and I will say it again,
the highways are getting congested. I am a DOT Secretary. Sev-
enty-five, 80 percent of my budget is spent on highways, and I
don’t think we need to do that anymore. Once a highway gets full,
it can’t get any fuller, it just gets fuller longer; and that is what
is happening. That is what is happening in the Country and that
is why we need to come up with a program, a plan, because the
people want it. The numbers show that the passengers, people are
riding the trains; they want to ride the trains. We need to provide
this for them.

Mr. HAMBERGER. Can I make a distinction so as not to leave a
misimpression? My response to you, Congresswoman Brown, was
with respect to a trust fund for freight rail and freight rail invest-
ment with a tax on freight rail operations. I am not intimately fa-
miliar with Secretary Busalacchi’s idea for high-speed passenger
rail. To the extent that there is an appropriate Federal role to fund
high-speed passenger rail, that wasn’t what I was addressing in my
response to you, which was a trust fund which would, as Mr. Rose
pointed out, supplant the investment decisions of the individual
railroads. I was looking just at the freight side, not at the high-
speed passenger side.

Ms. BROWN. And let me be clear. I did not say anything about
tax. We are talking about revenue enhancement and dedicated
sources. And, of course, that is another committee that decides
where the funds would come from.

Mr. HAMBERGER. Yes, ma’am.

Mr. RosE. I want to say I was not speaking on behalf of com-
muter or passenger rail as well. I am only focused on our little
freight railroad.

Ms. BROWN. Mr. Millar, we are coming to you.

Mr. MiLLAR. Yes, I will speak on behalf of passenger and com-
muter rail, and generally we have been supportive of the notion of
a trust fund. I think particularly in the way the discussion has
gone today, it is very clear all of us see there are private benefits
and there are public benefits, and certainly a trust fund from some
type of dedicated reliable source to fund the public benefits, I don’t
think there should be much disagreement on at all.

I think the magnitude of the problem is likely to be, though, that
it is going to take a trust fund and it is going to take tax credits,
and it is going to take all kinds of other ideas to make sure we get
the kind of investment we can have in the railroads both for the
purpose of carrying freight and serving passengers. Both are essen-
tial to the Country. A trust fund is something, you know, we would
want to know the details, as they say, but generally we are favor-
ably disposed to it for the public benefits of passenger transpor-
tation.

Ms. BROWN. Mr. Boardman, do you have any comments that you
want to make?

Mr. BoARDMAN. Do I want to make? No.

[Laughter.]
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Ms. BROWN. Speaking for the Administration.

Mr. BOARDMAN. I think just the comments we have had thus
far—and I was kind of waiting for Rich to jump on there to see
what the short lines had to say, but this is a very complex issue,
and I think Ed is right in terms of it is a very different model here
than with the other modes. And, yet,—and they went back, both Ed
and Matt went back and talked a little bit more specifically about
the fact that we in fact do use some trust fund dollars right now
to make investments in railroads in certain areas, and largely it is
as a result of where the commuters operate and largely within the
northeast corridor. And part of the difficulty and complexity of
looking at the northeast corridor is you have capital plans that
come out of the commuter railroads which may or not be attached
to a larger transit authority in the northeast that has to have ap-
proval about how they spend those dollars from their MPO locally,
and those dollars then generally come out of the trust fund, al-
though in the transit side of the world that even, in itself, is a little
bit different than what the highway side is, because the transit
piece isn’t fully funded through the trust fund, it also has general
fund revenues that come into its particular funding mechanisms.

And then you have Amtrak in the northeast corridor, which is
funded through direct appropriation from Congress on its capital
projects, and it mixes with, in many cases, the projects that are on
the corridor, for example, the East Side Access Project and the Ac-
cess to the Region’s Core Project, which are a New York and New
Jersey project that are going to add additional commuter trains to
the line. And there is also the freight operating on the corridor that
has a capital program, which is a private investment in their cap-
ital program. So it truly is a different model, as most of the modes
do have different models. The passenger facility charges for air-
ports is operated differently than what the trust funds are.

I think that one of the things that Secretary Mineta wants to
have happen in the commission that he is putting forward on how
we finance for the future is to have some discussion and dialog,
and two of the members up here of this panel are on that commis-
sion, but have that discussion and dialog about the different mech-
anisms and the complexities of those to get financed.

Mr. TimMoONS. Congresswoman, let me comment about the free
short line and regional railroad concerns on this thing. Ed has
mentioned at least one or two of them previously. The source of the
funds, of course, is of great interest to us, and I won’t dwell on
that. Probably more significantly is the distribution or adjudication
of those funds. State by State—for example, in Pennsylvania you
have got 59 small railroads; in Texas you have got probably 41; in
Illinois you have got 39 or 40. As you go State by State, the density
and concentration of these small railroads and the commodities
that they carry is extremely divergent. So how would you or how
you would formulize some solution to get money to the right place
at the right point in time to really enhance the system would be
a real challenge. So there are some clear difficulties associated with
that.

And, finally, the dilemma of what happens to other funding
sources that we currently have. In other words, is there an impact
on the RIF process? Is there an impact on the tax credits? Clearly,
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if the Class I tax credit, the 25 percent, went through—which,
under the current rules, we are eligible for that also—what are the
consequences if we are going to get involved in some kind of a trust
fund proposition? The study and review of all this, I think, is very,
very important as we consider it for the future.

Mr. LATOURETTE. Okay, I thank you very much.

Now, a new member of the full Committee, and counsel tells me
that we may not have met as a full Committee to ratify his addi-
tion to our Subcommittee, but we are happy to have him on the
case. Just for the bookkeepers, I ask unanimous consent that Mr.
Barrow be a member of the Subcommittee for today’s purposes if
he is not.

And we welcome you very much, Mr. Barrow from Georgia.

Mr. BARROW. Thank you, Mr. Chairman. And thank you, Mr.
Chairman and Ranking Member Brown, for scheduling this hear-
ing.

Gentlemen, I can’t add much to what has been said so far, but
I do want to kind of give a preview of coming attractions on a sub-
ject that Mr. Hamberger has put on the table and I think is sort
of implicit in what we are talking about, and that is the subject of
rail safety. I agree with the premise that investing in basic infra-
structure is going to have safety payoffs, but there are some things
we could do that are less reliant on infrastructure and more reliant
on systems and ways of doing things.

For example, I represent the City of Augusta, Richmond County,
Georgia, which, as you know, was right near by Graniteville, where
we had a most unfortunate incident in the dead of night early last
year, and the lion’s share of the first responders to that tragedy
came from Augusta, Richmond County as a result of their partici-
pation in a mutual aid agreement which is a common feature of
local Government. Little communities enter into compacts with
their big neighbors. If we have got something we can’t handle, we
send out the warning, you come, you respond, you come help us
out. Neighbors helping neighbors is a fact of life all around the
Country.

One of the concerns I have got is that we still, today, are relying
on such incredibly ineffective technology. Let first responders know
what the hell they are up against when they are responding. The
idea of relying on placards on the side of a container car warning
you about what is inside, which I guess is effective to prevent
somebody from causing a puncture, you know, that they can pre-
vent is one thing, but it doesn’t do anything for the first responder
who is coming in the middle of the night, charging into an area
that has been contaminated with a chlorine cloud. First responders
need to know at least as much as the railroads know about what
they are going to encounter when they charge in the middle of the
night. We had people seriously injured because they did not have
as much information as the railroads had about what they were
going up against that night.

Now, I know that folks in my former walk of life, as county com-
missioners and city councilmen, are all pushing rules and regs that
would basically create what may well be criticized as a system of
information overload, telling local governments everything that is
going on, everything that is moving through while it is moving
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through, which is not what you need to know when you need to
know it.

What I want to know is what plans are being made, either by
the industry, Mr. Hamberger, or by the Government, Mr.
Boardman, either to do it on your own or to make sure that it gets
done, that we create a system of notification of all of the parties
to mutual aid agreements and all of the folks who are likely to be
affected by a spill when it happens.

I note and I commend you all for the fact that the number of
hazmat releases in trains is much lower than trucks. I think that
is, frankly, to be expected when you consider the relatively small
number of huge combination vehicles that are closely regulated,
closely maintained that is the railroad freight industry, versus the
infinitely large number of articulated vehicles being driven by ev-
erybody and his brother all over the Country.

I would expect fewer hazmat releases. I would expect a higher
safety record from the railroad industry. At the same time, though,
your vehicles are so big, and the stuff that can get loose when you
have an accident that, despite our best efforts, can’t be prevented,
is much larger than many governments and first responders are ca-
pable of dealing with.

So what I want to do is I want you all to tell me what is the
industry doing on its own or what is the regulatory community
going to do to try and make sure that first responders know what
they are up against, they know at least as much as the railroads
know when the railroads know it. Who can answer that?

Mr. HAMBERGER. Well, let me try first, Congressman. First of all,
I think you have to know that the industry and the Government
are together in trying to make those kinds of improvements, abso-
lutely and positively. And in the Government, my sister agency,
which is the FMSA, which actually does the rulemaking for hazard-
ous materials within DOT—and we enforce that rulemaking—is
working with us, along with the Transportation Security Adminis-
tration, especially now that Robert Jamison, who used to sit in this
seat, is over at Transportation Security. We are making improve-
ments on how we are communicating and the kinds of information
that we would need on hazardous material, especially TIH, which
is the toxic inhalant, one of them, at least, in the unfortunate situ-
ation at Graniteville.

Mr. BARROW. What kind of improvements are we getting and
when can we expect real-time notice?

Mr. HAMBERGER. We individually and collectively are making
those improvements to especially first responders, not only in
terms of when the actual event may occur, but also telling the local
communities the types of products that would be moving through
their communities, so that they’re prepared for the kinds of things
that they may face.

But we haven’t stopped there. We are looking at how do we, and
to use a word that I guess Traffic World told me wasn’t a word,
how do we operationalize the FRA so that we know much sooner
what hazardous material is in the train, where it is in the train,
and protect the communities that we are operating through and
protect the national security to make sure that that information
doesn’t get out into the wrong locations.



44

We are actively making improvements on an incremental basis,
and we are hoping that we are trying out some additional pro-
grams, like CSX’s NOW program and some of the additional ones
that Ed and Matt may want to talk about that are coordinated and
that work appropriately for the community and the Nation.

Mr. BARROW. Well, I don’t want to trespass on the Committee’s
time. But it sounds like what I am hearing is, we are working on
it. What I am looking for is an answer to the question, what can
I tell my fire department chiefs and my chiefs of police when they
can expect to know just what they are up against when these
things happen?

Mr. HAMBERGER. There is a system in place, Mr. Barrow, work-
ing with our chemical customers, called ChemTrek, which is a 24/
7, been around for many years, and it is supposed to be a real-time
notification for the local responders. We go out, we work with
them, we train them, the industry trains 20,000 local responders
a year, so that they can go to ChemTrek, get experts on the phone
from the chemical companies, the people who know what this stuff
is, how it moves, how it reacts, what is the atmospherics in the
area where the spill has occurred and get real time expertise and
advice. I guess what you'’re telling me is that perhaps it wasn’t
quite as real time as—

Mr. BArRrOW. Well, Mr. Hamberger, training folks to have the
equipment to deal with the kind of stuff that moves through rou-
tinely, giving them a number to call so they can figure out what
to do with the spill when they find it is not the same thing as tak-
ing affirmative action to contact them and telling them, in the com-
munities, this is what you’re up against. We have this on this
train, this train is derailed in Graniteville, it’s got X number of
cars in the consist, they’ve got this kind of stuff on it. Govern your-
self accordingly. We are here to help any way we can.

Telling the chief of police in Graniteville who send in the call to
the rest of Richmond County, that giving him an 800 number to
call is not really making it, is what I am getting at. Because these
guys are going to get there sooner than that. And they need to
know what the railroad knows when the railroad knows it. I don’t
think anything is going to be adequate until we get that. And I
think that’s the goal we ought to strive for.

Mr. LATOURETTE. I thank the gentleman very much, and I would
indicate to the gentleman that we had a previous hearing that
dealt with some of those issues. But you’re going to love the next
hearing that we’re going to have, which is going to focus specifi-
cally on tank car safety. I invite the gentleman to come to that
hearing.

Mr. BARROW. That’s why I refer to it as a preview of coming at-
tractions, Mr. Chairman.

[Laughter.]

Mr. LATOURETTE. In just a second, Ms. Brown. That hearing will
explore a number of important issues that affect not only commu-
nities, the safety of people that live around the rails, people who
work on the rails, but address again the concerns that shippers of
hazardous materials have as well as the railroads’ legitimate con-
cerns relative to their common carrier obligations to carry mate-
rials that create great liability for their systems with little rewards.
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So I thank you for those questions, thank you for being here today,
and I look forward to seeing you at the next hearing.

Ms. Brown?

Ms. BROWN. Mr. Chairman, I ask unanimous consent for mem-
bers to submit additional questions to witnesses for the record.

Mr. LATOURETTE. Without objection.

Mr. Bachus?

Mr. BACHUS. Thank you.

Mr. Rose, you discussed increased efficiency and asset utilization
as a way to increase capacity and network velocity. Could you give
us some examples of what Burlington Northern has done?

Mr. ROSE. You bet, Congressman. The industry has made a lot
of progress in terms of creating more electronics on the railroad,
from looking at the locomotive health of the locomotive to car
health to hot box detection. A number of things on physical track
to provide a more reliable infrastructure.

The next step level of improvements though really comes when
we integrate a GPS type of planning system onto the railroad in-
dustry. And we're still a ways from that. We believe that there’s
an interim stage that will go a lot to the Congressman’s concern
on hazardous material that can help prevent a number of the
things that cause derailments and train wrecks to where we basi-
cally give the locomotive engineer a much better view of the rail-
road and understanding what else is on that track and whether or
not that switch is properly aligned, all these various things.

The railroad, from that standpoint, really has not had a lot of in-
vestment in technology at that level. These are very, very expen-
sive investments. We call it PTC, positive train control. It’s kind of
at the end of the spectrum. We think that that number could be
in the five, six, seven, $8 billion range.

Mr. BAacHUS. Just for Burlington Northern, or the industry?

Mr. RoOSE. No, to fully implement on the entire Class I railroad
industry. So these are major dollars. And again, the returns that
we will work towards of implementation of this we think can give
us both a much safer railroad as well as a step-level capacity. Right
now the ruling distance, if you will, of a railroad is confined by its
signal system. And long term we believe that we will remove the
signal poles and that we will be getting train instructions into the
cab of that locomotive through differential GPS, which is what the
military of course uses.

Mr. BAcHUS. How about intermodal facilities? You mentioned
that. You have constructed several, and you have several under
consideration. What do those cost?

Mr. ROSE. We are building, most of our intermodal facilities now
are in the hundred million dollar range. And we are putting a lot
of technology in those, from retina scan to thumbprint scan for
drivers to come in and go through the gate. We have GPS monitor-
ing of containers, lot containers. We have GPS cranes that literally
take the container and take it to the spot on the location.

So the intermodal side has really modernized quite nicely.

Mr. BacHus. I have read it has quite an economic impact on the
area where you build one of those.

Mr. RoseE. We have built several, we call them logistics parks.
Our last one was in Joliet, Illinois. And what we are finding is, be-
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cause of the capacity issues that have been described here is that
customers and then supply side, the whole transportation chain,
wants to locate very close to these intermodal yards. So we’ve seen
literally growth that’s been doubling in a period of two or three
years outside of our facility in Chicago. Wal-Mart just announced
a 5 million square foot warehouse right on that plant.

And you say, well, what does that matter? Well, the reason it
matters is that, if they didn’t have their distribution center right
there, these intermodal trains would come in and then they would
have to dray to a different location. And UPS, one of our most im-
portant customers, has a couple of facilities co-located with us to
where the train comes in and literally the hosteling tractor doesn’t
even go on the highway, it goes through the gate, from the railroad
gate to the UPS property.

And so where we can tie the supply chain, what it does, it elimi-
nates highway congestion, eliminates highway miles and improves
environmental air quality.

Mr. BAcHUS. If T could have one more question, Mr. Chairman?

Mr. LATOURETTE. Go ahead.

Mr. BacHUS. Administrator Boardman, the proposal on the
DM&E, the new rail line to the Powder River Basin, that’s to cre-
ate a third rail line competition into Powder River. Is that the rea-
son that the Government would be making that expenditure? Be-
cause I know you have two right now.

Mr. BOARDMAN. Mr. Bachus, in terms of any RIF loan that we
deal with, it’s a loan. If a railroad comes in and makes a business
case for the amount of money that it wants to borrow, if it meets
the conditions of the loan, then it meets the conditions of the loan
and they are granted the loan.

Mr. BAcHUS. Yes, I guess I am trying to figure out why there is
a lot of discussion about that particular rail line. There are two rail
lines in there, and I just heard Mr. Rose describe all these things
that Burlington Northern could use money for. And I'm sort of
wondering, when you have a rail line in there, does the Govern-
ment decide to set up a third competition or would you—

Mr. BoARDMAN. I think what you have to look at is that the STB
made that decision when they set up the—

Mr. BacHUS. Yes. But you understand what I am saying. I am
sort of troubled why they'd say, okay, we have got two rail lines
that could use, that are there, and private—

Mr. BoARDMAN. I am still happy with the question you asked Mr.
Rose about using positive train control to improve capacity. I mean,
it was not that long ago that there was a question about whether
it really would improve capacity. And I think it is eligible, is it not,
in the tax credit?

Mr. BacHuUS. Of course, you have been on the railroad lots like
I have, and they are spending every dime they can get. I think that
is the bottom line. And I guess they have to prioritize. And I am
just going to say, if we build a third line into the Powder River and
part of the reason we give that preference is competition, what
would prevent one of the existing railroads from buying that line?

Mr. BOARDMAN. Is that a question to me?

Mr. BACHUS. Yes.

Mr. BOARDMAN. I don’t know that there is anything.
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Mr. BAcHUS. Yes. So I mean, you could build it in there and then
the Burlington Northern could buy it, or the UP. Right? There
wouldn’t be anything to prevent that?

Mr. BOARDMAN. As far as I know, that is not the case. I would
have to, I think STB would be the ones to—

Mr. BacHus. I agree. I guess you would acknowledge, though, at
FRA, that there are rail lines all over this Country that could use
millions of dollars to upgrade the capacity. And a lot of rail lines
where there is, that is the only, the shipper has to depend on that
rail line and that rail line is clogged. You would almost think you
would spend money on that rail line as far as creating, spending
money on that rail line out to the Powder River Basin.

Do you all have discussions like this between you and the Sur-
face Transportation Board? Do you all kick these things around?

Mr. BoARDMAN. Well, I think there is discussions on specific
items at the Surface Transportation Board. I think your question
is really maybe directed more toward General Timmons or some-
body that is looking at whether there are appropriate expansions
that some of the smaller railroads would like to do using the RIF
program.

Mr. BAacHUS. Sure. There have been almost no RIF loans ap-
proved though, is that right? Or I would ask Mr. Timmons. How
many have been approved?

Mr. TiMMONS. To date, sir, 12. A total of $517 million and there
are six additional loans that are being considered at the present
time. That is over a space of about eight years.

MIl‘;? BacHuS. The one that the DM&E, how much is that pro-
posal’

Mr. TiMMONS. I think it is about $2.5 million, maybe $2.8 mil-
lion, something.

Mr. BacHus. Billion?

Mr. TiMmMONS. Billion, yes, sir.

Mr. BacHus. The RIF loans that have been granted so far, what
is the total for those?

Mr. TiMmMONS. Five hundred and seventeen million.

Mr. BAcHUS. Okay.

Mr. LATOURETTE. Thank you, Mr. Bachus.

I want to thank this panel. Obviously I think we could spend the
rest of the afternoon with this panel because of the quality of the
answers you’ve given us. I want to thank you all for not only your
testimony but also for responding to our lengthy questions.

Then if you were asked to supply some additional information,
General, for instance, when your members are finished filing their
taxes and all that other business, if you could give us some infor-
mation on the AMT.

Mr. TiIMMONS. We certainly will, sir.

Mr. LATOURETTE. You all go with our thanks, and thank you
very much for being with us today.

It is my pleasure to welcome our third panel of witnesses today.
We are fortunate to be joined by Mr. Carl D. Martland, who is a
Senior Research Associate in the MIT Department of Civil and En-
vironmental Engineering, where he’s been engaged in rail and
freight research since 1971. Mr. Martland has participated in
freight rail research studies both at the State and Federal level
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here in the United States and also studies the freight operations
in more than ten foreign countries.

Next will be Mr. Burt Wallace, who is the Vice President of
Transportation for the United Parcel Service. United Parcel Service
is one of the largest customers of Class I railroads, as we heard in
our last panel. Moving trailers and packages through the Country,
UPS delivers over 14 million packages a day to over 200 countries
around the world.

Mr. John White is here today on behalf of the Portland Cement
Association. This trade association’s members account for 98 per-
cent of the cement making capacity in the United States and have
manufacturing plants in 36 States. Mr. White, I would just men-
tion that I was advised earlier that Congressman Dent of Pennsyl-
vania very much wanted to be here to introduce you, but his other
duties have taken him away. I am sure that he would have appre-
ciated the opportunity to welcome you here today. But I will have
to do it on his behalf.

Mr. Kendell W. Keith comes to us from the National Grain and
Feed Association, where he serves as the President. He earned his
B.S. and M.S. and Ph.D degrees in agriculture economics at Okla-
homa State University, before joining the staff at the National
Feed and Grain Association in 1980.

And finally, Mr. Glenn English, from the National Rural Electric
Cooperative Association. Before beginning with the NRECA in
1994, Mr. English was a member of the U.S. House of Representa-
tives, where he proudly represented the Sixth District of Oklahoma
for 20 years. I want to thank all of you gentlemen for coming. You
may have noticed from the first panel that we have this five
minute rule. We kind of ignore it sometimes, but again, because of
the number of folks in this panel, we have read the statements you
have been kind enough to give us and if you could summarize your
remarks, we look forward to hearing from you.

Mr. Martland, welcome, and you are first.

TESTIMONY OF CARL D. MARTLAND, SENIOR RESEARCH ASSO-
CIATE AND LECTURER, DEPARTMENT OF CIVIL AND ENVI-
RONMENTAL ENGINEERING, MASSACHUSETTS INSTITUTE
OF TECHNOLOGY; BURT WALLACE, VICE PRESIDENT,
TRANSPORTATION, UNITED PARCEL SERVICE; JOHN WHITE,
VICE PRESIDENT, LOGISTICS, BUZZI UNICEM USA INC,;
KENDELL KEITH, PRESIDENT, NATIONAL GRAIN AND FEED
ASSOCIATION; AND GLENN ENGLISH, CEAO, NATIONAL
RURAL ELECTRIC COOPERATIVE ASSOCIATION

Mr. MARTLAND. Thank you very much for the opportunity to
speak before a Committee that is truly interested in all aspects of
rail transportation. I am speaking I guess on my own behalf at the
invitation of the Committee, and I am speaking from the perspec-
tive of someone who has been involved in railroad research, capac-
ity, service and systems issues for more than 35 years.

I obviously believe that the railroads play an important role for
the system, a role that should be growing, if it could be growing,
but that it’s not clear that the railroads will be able to grow enough
to play the role in relieving congestion, reducing fuel, reducing
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emissions, providing space for commuter and Amtrak that the pub-
lic T think really would like to see.

The capacity crunch. I think that it is real, it is serious and it
can and should be overcome. I see four key symptoms of the prob-
lem. First of course is poor service. Average train speeds are well
under 25 miles per hour. Yard times are frequently above 30 hours,
whereas the benchmarks that I looked at in the 1970s and 1980s
and early 1990s were 16 to 18 hours. Trip times are commonly 10
days or longer today. When I did studies in the early 1970s and
the early 1990s, the average trip times for general merchandise
freight was six to eight days. So service clearly has deteriorated
and capacity clearly is the culprit.

Rising rates. For the first time since just after deregulation, av-
erage revenue per ton mile is increasing. This is a reversal of a 20
year trend, and it is not caused by the changes in service, obvi-
ously. It is caused by the fact that capacity is limited and basic eco-
nomics say that’s when prices will go up.

Third, longer hauls is nothing new. It has been going on for a
long time. But it is again evidence that the industry will focus on
the most profitable traffic, which is the long haul, especially the
bulk and intermodal.

Fourth is that the public really is interested. This hearing is one
bit of that evidence, and we have many examples of public invest-
ment.

The causes, I think the causes go beyond the basic financial ones
that we have heard many times. One, we have a nineteenth cen-
tury system in many places that is trying to serve twenty-first cen-
tury needs. We have most rail managers growing up in an era
when downsizing was the requirement, not growth. We don’t know
how to manage well for growth.

Starting about ten years ago, the increases in tonnage and traffic
was no longer masked by the improvements in productivity. Bigger,
heavier trains worked for a while, but now we just need more
space.

Deregulation created intense competition that has reduced
prices. The customers and the public are benefiting to the tune of
about $25 billion per year. The railroads, despite the claims that
things are better, things are a little bit better, but not much better
than they were in say, even the mid-1980s or even the mid-1960s.
The problem is that technology is not the solution to this, it is a
systems problem—systems and institutions, financing, manage-
ment, legislation.

The question, can the private sector solve the problem? The pri-
vate sector could, but the experience of the last ten years sets
doubt, because we are in a situation where every year or two for
some reason there is a tremendous crisis in terms of gridlock and
service. The public interest calls for more capacity for commuters.
The public interest calls for moving trucks off the road, shorter
haul intermodal, support for general merchandise. So I think the
public wants more than the private sector is likely to put in on
their own.

There’s a strong history of public participation. I don’t have an
Power Points, I do have a required tie showing the Union Pacific
Railroad constructed as a great public service project more than
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100 years ago, with public funds and a private participation. We
have had many examples of land grants and innovative financing
since then.

And I guess my main recommendations, yes, we should be ex-
ploring and analyzing ways that the public can help the rail indus-
try to increase capacity. I think any public programs that provide
megabucks for infrastructure should provide something for plan-
ning and research. If the dollars are to be spent, let’s spend some
time and money to figure out how best to spend those dollars.

I think in general there is a greater need for policy analysis. FRA
needs more money and more people to answer the questions that
the Committee is asking. In my paper, I talk about the freight car
utilization program of the 1970s as a good example of a program
that involved the railroads, Government, customers, and I think
even some public agencies in looking at in that case equipment uti-
lization issues. But that was a systems problem, much like capac-
ity.

In summary, I think we need a vision for the rail system. We
started today with the Chairman’s statement of a vision for 2050.
I think we need to define what is an interstate rail system. I am
not talking about a public system, but what is the rail system for
2050, what would it look like? And I think it would have 50 mile
per hour freight trains. I think it would have six to eight day serv-
ice for general merchandise freight, capacity for coal, capacity for
commuters and a smattering of high speed rail.

And I think that this Committee could do a great service in pro-
viding some of the resources to help the planning, for the planning
and heventual implementation of such a system. Thank you very
much.

Mr. LATOURETTE. I thank you, Mr. Martland.

Mr. Wallace, welcome. We look forward to hearing from you.

Mr. WALLACE. Thank you, Mr. Chairman. At UPS, we believe the
future of the Nation’s rail system is at the very heart of our Na-
tion’s ability to compete globally. Right now, from our experience,
there is much that needs to be done to ensure that future ability.

There is a collective need and there must be a collective remedy.
As a Nation, we recognize the importance of first class highway
and aviation infrastructure. Our rail network must be placed in
that same category. Today commerce and the demand for efficient
transport is global. U.S. companies remain leaders in innovation
and our workers are as capable as any.

Our Nation’s infrastructure, however, has failed to keep pace
with the demands of this century. Railroad infrastructure is an in-
tegral and necessary part of a system that increasingly must be
viewed as a single, all-encompassing network. If any part of that
network fails to keep pace, the entire system suffers along with our
ability to compete.

UPS remains among the largest corporate customers of Class 1
railroads in the United States. We and our customers, businesses
large and small, homeowners and families all across America have
a vital interest in the efficient operation and future direction of the
North American railroad industry.

In 2005, we spent more than $750 million on freight rail trans-
portation. And through our supply chain solution subsidiary, we
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controlled another $800 million in customers’ railroad transpor-
tation spend. On an average day last year, we moved 3,000 trailers
filled with packages on flat cars. We have been incorporating rail
transportation into our network since the 1960s. It is important to
us to understand that every trailer we put on the railroad rep-
resents one less trailer moving on the highways.

UPS and our customers depend on rail service as a vital part of
our worldwide intermodal transportation network, which on a daily
basis delivers more than 14.8 million packages to 7.9 million cus-
tomers worldwide. It is estimated UPS delivers more than 6 per-
cent of the U.S. gross domestic product and 2 percent of the global
EDP each and every day.

Allow me to give you an example of how our system interacts
with that of the railroads. A national hair products manufacturer
uses UPS for its nationwide shipping needs. Their Southern Cali-
fornia distribution location supplies products to much of their West
Coast retail beauty salon customers. UPS uses the rail network to
feed these packages to UPS hub locations in the Pacific Northwest.

This customer has had repeated service problems and delays in
this region and recently stated, taking a week into Oregon and
Washington from California simply does not work. Other carriers
get to these locations in two days via truck. At this rate, we might
be forced to make changes.

Unfortunately, this scenario is all too common on today’s rail net-
work. When our customers confront us with this feedback, we are
left with few alternatives. UPS wants the railroads to succeed and
to continue our mutually rewarding transportation partnership.
But the bleak current service picture forces us to be responsive to
our customers’ needs and find an alternative transportation mode.

Our marketplace dictates a quick and appropriate response.
Along that same vein, we wish the railroads had the ability to re-
spond to our needs. Whether as a result of the 1990 rail mergers
or other reasons, there has been little new rail capacity. Given the
current state of the industry, UPS remains opposed to additional
Class I rail mergers.

Regrettably, the railroads have been unable to make adequate
capital investments, technological enhancements and innovative so-
lutions in responding to the new market conditions. I stress the
word adequate. It is not as if the industry has not been investing,
as you have heard today.

Rail performance clearly underscores, however, that it simply
has not been enough. An aside, the proposed railroad infrastruc-
ture investment tax credit legislation is not sufficient. We need to
devise a more comprehensive solution. Nothing illustrates the cur-
rent challenges we face more than time in transit, which remains
a significant issue for UPS customers. Since the passage of the
Staggers Act, the efficiency and speed of our Nation’s transpor-
tation system generally has increased. The lone exception, however,
is the railroad velocity, and demands on an already overburdened
rail network are increasing.

In recent years, UPS has invested billions of dollars on tech-
nology, much of which is directly related to embedding information
on each individual package. Today we can provide our customers
a wealth of information regarding the status and time and transit
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of a $6 package or an ocean-bound cargo container. In contrast, the
railroads lack the capacity to give their customers information
about trainloads of freight.

As noted earlier, however, this is not only an issue for the Na-
tion’s railroads. UPS strongly believes this is an issue critical to an
array of constituency beyond the railroads themselves: the major
users, such as the Nation’s farmers, retailers, the mining industry
and chemical manufacturers. Looking forward, one concept that
should be explored is the notion of establishing a public-private
partnership to help fund a railroad infrastructure improvement
projects.

I would ask the Committee to consider the following. The Na-
tion’s highway system has a highway trust fund to support and
maintain a safe and efficient Federal highway system. The Nation’s
airports have a aviation trust fund to support, maintain and en-
hance airport infrastructure and provide necessary capacity. If the
existence of these two transportation trust funds are deemed to be
in the public interest, why not a railroad trust fund or a similar,
user-funded mechanism?

We need a private-public investment plan to address the serious
challenges facing the industry. Wouldn’t improving railroad capac-
ity, safety, infrastructure and technology be in the best public in-
terest? Yet the user-funded trust fund has not gained traction,
while service levels diminish and rates continue to rise.

The railroad industry should be challenged to find a mechanism
that does meet its approval, because doing nothing is not a viable
option. Thank you.

Mr. LATOURETTE. Thank you very much, Mr. Wallace.

Mr. White, welcome. We look forward to hearing from you.

Mr. WALLACE. Thank you, Mr. Chairman.

Mr. Chairman and members of the Subcommittee, my name is
John White. I am Vice President of Logistics for Buzzi Unicem
USA. We are a leading manufacturer of Portland cement in the
United States.

I appear today on behalf of the Portland Cement Association,
where I serve as Chairman of the Logistics Committee. I appreciate
the opportunity to testify and look forward to a constructive dia-
logue addressing the need for additional rail capacity and reason-
able steps we believe are necessary to improve—

Mr. LATOURETTE. Mr. White, could I ask you to move your micro-
phone a little closer to your mouth? Thank you very much.

Mr. WHITE. Current rail policy and capacity constraints impede
cement manufacturers from effectively and efficiently delivering an
essential commodity needed to build our Nation’s infrastructure.
With more than 80 percent of cement manufacturing plants captive
to a single railroad, the current railroad policy is unnecessarily
contributing to higher construction costs.

The PCA is a trade association representing 31 cement compa-
nies operating 102 manufacturing plants located in 36 States, ac-
counting for 98 percent of the domestic cement-making capacity.
Portland cement is the powder that acts as a glue in forming con-
crete. Nearly every construction project requires Portland cement.
In 2005, the U.S. consumed 127 million metric tons of Portland ce-
ment.
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Average cement shipments range between 250 and 300 miles.
However, truck transportation is not practical beyond 125 miles. As
such, the cement industry is reliant on railroads to deliver our
product beyond the economical range of trucks, which accounts for
at least 50 percent of all shipments by volume.

Several member companies report that they are charged substan-
tially higher rates at their captive locations versus their dual rail
serve facilities. Some of the cement industry’s inbound coal and
raw materials are also captive, which results in higher rail rates
that add to the cost of cement and ultimately the cost of construc-
tion.

Mr. Chairman, inconsistent service from the Class I railroads is
a serious problem the cement industry confronts in bringing an af-
fordable and essential product to market. The rail cars supplied by
the railroad are typically old and frequently a safety concern. They
are asking industry to provide private or company-owned rail cars
but cannot guarantee a minimum level of service to help justify the
cost of buying and operating these cars.

The cement industry has no recourse regarding rates, since ce-
ment is classified as an exempt product from rate regulation by the
STB. Since the STB has done little to address service issues, we
believe Congress should enact legislation expanding the STB’s au-
thority in this area. The modest provisions included in H.R. 2047
do not constitute re-regulation, a term used by our friends in the
railroad industry to overstate the perceived negative impact of this
legislation.

Mr. Chairman, the PCA believes that the intent of Congress and
the Staggers Act was only to regulate the railroads where competi-
tion existed. Unfortunately, the implementation of the Act has
often resulted in deregulation where there is no transportation
competition.

One example of unintended consequences of the Staggers Act in-
volves a captive East Coast cement company that must transport
cement 300 miles by rail to its distribution terminal. The applica-
ble rail rate is so outrageously high, the cement company concluded
that importing cement all the way from China to the East Coast
was less expensive than shipping it 300 miles by rail. Additional
examples are provided in our written statements.

Cement consumption is expected to grow from 127 million metric
tons to 200 million metric tons by 2030. To meet this demand, our
industry currently is engaged in its most aggressive capacity ex-
pansion in the history of the industry. Despite our concern about
captivity, market forces require we expand existing facilities.

While the industry is committed to providing reliable and ade-
quate supplies of cement, these efforts are partially offset by exist-
ing rail constraints. As the economy grows and more cement capac-
ity is put in place, it is likely that existing rail constraints will be
exaggerated, potentially leading to the repeat of the large rate
hikes we experienced in 2005.

PCA obviously supports increasing investment in the Nation’s
rail infrastructure. As the Class I railroads report profit increases,
now is the time for them to bolster investment, to expand capacity
and improve their service, especially to the captive shippers. PCA
does not yet have a position on the 25 percent tax credit proposal,
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but would be inclined to support it if Class I railroads are required
to invest in capacity projects providing relief to the captive shipper.
This would be the most prudent use of taxpayer dollars.

We also urge Congress to further examine the concept of the rail-
road trust fund, similar to the highway trust fund, to finance rail
capacity.

Mr. Chairman, contractors utilizing cement in large scale con-
crete paving projects, such as those authorized under the
SAFETEA-LU, need a reliable supply of cement to meet construc-
tion timetables. Just as contractors expect timely shipments of con-
crete from the cement company, it’s the obligation of the railroad,
we believe, to deliver timely shipments to us.

In conclusion, it is essential that the Portland cement industry
have access to a competitive rail transportation system to ensure
that our product is delivered in a timely and efficient manner to
our customers who are building the Nation’s critical infrastructure,
fostering economic expansion. With more than 80 percent of the ce-
ment manufacturing plants, and a similar ratio to the industry’s
400 distribution terminals, they are held captive with a combined
declining service. This only adds to our Nation’s construction costs.

Thank you for the opportunity to testify today, and I look fro-
ward to questions.

Mr. LATOURETTE. Thank you very much, Mr. White.

Mr. Keith, welcome to you, and we look forward to hearing your
remarks.

Mr. KEITH. Mr. Chairman and members of the Committee, rail
transportation is very important to the grain and feed industry, as
about 35 percent of all commercial grain movements go by rail. The
U.S. transportation system in the past has been a competitive
strength for U.S. agriculture in both domestic and export markets.
But it is turning into a competitive weakness, as globally we are
falling behind in infrastructure investment, compared to our com-
petitors, in particular, in water and rail.

The current rail capacity shortage has all the signs of a growing
and chronic problem. We believe it is becoming a serious issue,
both for the private and public sectors, as limitations on transpor-
tation capacity could well become an impediment to growth in the
overall U.S. economy.

The railroads of course have acknowledged the capacity shortage
and have announced higher levels of infrastructure investment.
But will it bring new capacity quickly enough?

In the past, Wall Street has punished railroads for investing in
infrastructure. We think, though, that this current situation is dif-
ferent, as all the transportation systems, water, rail and highway,
are at or near capacity. But will railroad management and Wall
Street analysts correctly perceive this as an opportunity for rail-
roads to grow their business with new investments, while still
maintaining profitability? We have our doubts.

The capacity crunch in rail has become most severe in the last
three years, and the various carriers have responded in different
ways, some more successful than others in serving this new de-
mand. Some carriers are up by as much as 20 percent in car loads,
some are as low as 5 percent gain in the last three year period.
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Clearly, and overall to solve the capacity crunch, railroads need
to invest in more engines, crews, build passing lanes and double
track some areas. These investments are going to take some time.

We think the railroads might also want to review what they
might do operationally. The Canadian National, for example, has
done, has improved train velocity partly through a balanced system
of incentives and penalties for both the railroad and the customers.
This has resulted in an improved railroad-customer cooperation
and better operational performance.

One concern that we have from an agricultural perspective is
how much new investments will really benefit agricultural ship-
pers. In the latest capacity crunch, agriculture and food shipments
have not proven to be a high priority for rail carriers. Intermodal
and coal have both received higher priority than agriculture in gen-
eral

Also, grain in the past has been viewed as a commodity that will
wait on transportation in a freight shortage situation, despite the
need for grain to be delivered in a timely way to obtain optimal
value.

We are also concerned about how well shippers that are less than
unit train and shuttle size will be treated if the rail capacity
crunch continues or becomes worse. Clearly the unit trains and
shuttles are the most efficient way to move high volumes. But
there are some markets out there that simply cannot justify those
movements and that still need reasonable rail service. We think
there is a common carrier obligation still under the law.

Some other points that we would like to make toward possibly
improving rail service in addition to infrastructure investments, we
would urge the railroads to reconsider some of their policies toward
shipper owned cars. A number of these policies are one-sided and
distort the incentives for investment in equipment by rail cus-
tomers that currently supply over half the rail cars being used in
our marketplace today.

Railroads also need to review their current fuel surcharge pro-
grams to ensure they are fair. Some are clearly excessive. Many ac-
cessorial charges now being imposed by carriers are simply a drain
on manpower in both the railroads’ and customers’ business. Both
of these issues, frankly, we believe, are distractions, distractions
that take away from the focus needed by both carriers and their
customers to improve rail service and performance.

In conclusion, our industry remains very dependent on rail serv-
ice. We need a market responsive rail system. With the era of
cheap fuel appearing to be forever behind us, fuel efficient carriers
like railroads stand to reap long term benefits if the necessary in-
vestments are made to serve the growing demand base.

Thank you.

Mr. LATOURETTE. Thank you very much, Mr. Keith.

My neighbor to the east in Erie, Pennsylvania, is Congressman
English. It is a pleasure to meet another one. Thank you for com-
ing here today and we look forward to hearing from you.

Mr. ENGLISH. Thank you very much, Mr. Chairman. I appreciate
that, and it is certainly a pleasure to be here and have an oppor-
tunity to visit with you a little bit about this issue.
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Last month I visited with some of the folks over at Homeland Se-
curity, talking about the lessons we had learned from responding
to Rita and Katrina and how things might be done better. One of
the officials there made the point to me that one lesson that they
had learned is that the critical element in the response was elec-
tricity. And until you got the power turned on, a lot of other things
didn’t work. And I am afraid far too often, that is something that
is not recognized and I think in the future, that is going to be a
priority as far as homeland security and the way that we respond
to some of these challenges.

As far as that electric power is concerned, roughly half of all the
power in this Country, whether it is electric cooperatives or the
municipals or investor owned utilities, is generated through the use
of coal. Coal is the fuel, and it is the cheapest fuel. And in fact
today, we know that coal is cheaper to buy than it is to ship to the
destinations where it is used to generate electric power.

Now, 25 years ago, when Mr. Oberstar and I were here, and the
Staggers Act was being passed, we had a far different situation
than we do today. At that time, as Mr. Oberstar pointed out, we
had roughly 60 railroads around this Country who were delivering
that coal to those generating plants. Today we only have four Class
I railroads left, and I think three others that operate on a regional
basis, as I understand it.

That is a far different world than it was 25 years ago. Twenty-
five years ago, Chairman Staggers had it in mind that the Inter-
state Commerce Commission was going to be able to deal with the
problem that he understood would come out of the Staggers Act;
namely, that you were going to have a portion of the shippers in
this Country who were in fact not going to have access to competi-
tion. And for that reason, he provided that authority to the Inter-
state Commerce Commission, and of course that has been passed
on now to the Surface Transportation Board.

Twenty-five years ago, Chairman Staggers assumed there would
be competition among all these railroads. And with only four Class
I railroads, there virtually is no competition. What in fact we are
dealing with today are monopolies. And I think that it is important
for the Congress to recognize and to deal with that.

Now, we have complained for some time about the problems of
shipping, those of us who are captive shippers, shipping where
there is no competition and what that has done to the rates. We
have in some cases rates 300 and 400 percent profits being made
off of captive shippers. And that is abuse.

But today we have an additional problem, and that is raising the
question as to whether or not railroads are going to be able to meet
the demand of moving coal to these plants. The Vice President has
just pointed out about three years ago in order for electricity to
meet the needs of the Country’s rising demand, to meet our growth,
that we are going to have a power plant a week come online in
order to meet those needs for the next 20 years.

Now, the decision for us is this question: should in fact those
plants be coal-fired? Can they be coal-fired? And if they are not
coal-fired, what happens to the rates that the American consumer
is going to have to pay? And we have a serious question in our
mind today, Mr. Chairman, whether there is in fact going to, those
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needs are going to be met by America’s railroads, whether they can
meet those needs. Because quite frankly, they are not doing it in
a timely manner today.

I would also point out, in the electric utility industry, we have
an obligation to serve. And I would suggest to you with only four
Class I railroads left in this Country, and given the fact that this
has become such a vital ingredient, this is the only way we can
move coal to those generating plants, that if they do meet the same
kind of importance to the economy to this Nation that the electric
utilities do, and that they should have the same requirement,
namely, an obligation to serve.

If the Congress is going to move forward, if the Congress is going
to provide assistance to the railroads to in fact improve the struc-
ture, and there needs to be improvement, I wholeheartedly agree
with that, then I would also suggest to you, Mr. Chairman, that
there is no free lunch and there shouldn’t be a free lunch handed
out by the Congress. And in fact, there should be this obligation
to serve as a part of the understanding.

And that obligation to serve should begin with providing relief,
and I am talking about in the form of transportation, to those who
are captive shippers, as well as to those in the rest of this Country,
the rest of this Nation’s economy, before we give preference to
those overseas, namely those cargo containers that are coming in
from foreign countries.

Mr. Chairman, this is becoming a very important thing, and I
think your hearing is very timely. I would also suggest that this
is probably an item on the agenda that is going to reach a priority
that we have not yet seen.

So I commend you for the hearing, and we are ready to help this
Subcommittee in taking care of this problem.

Mr. LATOURETTE. I thank you very much for your excellent state-
ment and observation.

I thank all of you for your observations today. I want to focus on
this notion of a trust fund first, that Mr. White and Mr. Wallace
talked about. I assume you were in the room when we had the first
panel, and I not only serve on this Subcommittee, but also on the
Water Resources Subcommittee. There is some discussion in this
Country about whether or not we need to have a water infrastruc-
ture trust fund at this moment in time.

And then you always get to the $64 question: where does the
money come from? I don’t know if it is easy or not, but we have
relied in the Highway Trust Fund on the Federal excise tax since
the formation of the system, at 18 and some cents. When you talk
about water trust fund, does it come from the people that manufac-
turer flushables? The bottled water people are scared to death it
is going to come from them.

And so when you talk about a rail trust fund, I am wondering
if, and let me throw it open to Mr. Wallace and Mr. White, and
then ask you, Mr. Martland, if you have thought of this as one of
the ways that we could address this problem. Have you given any
thought as to how we are going to raise the money to go into the
trust fund?

And in line with, Mr. Hamberger was here, he talked about the
fact that, and I think that it is right—he is still here—that if you
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say, okay, well, let’s put an excise tax on fuel, I don’t know how
that is putting new money into the system. But Mr. Wallace, have
you given any thought as to how we would fund a freight rail or
a rail trust fund?

Mr. WALLACE. Yes, Mr. Chairman. Our thought is that shippers,
like UPS, would contribute via some type of a user fee. And while
we can’t give you the specifics at this time, and certainly that
would need to be worked out, this would be in an effort to create
a public-private arrangement to ensure that we are investing in
railroad infrastructure improvement projects.

Our position at UPS is that we don’t have the specifics at this
time, but we would certainly be willing in working with this Com-
mittee to helping to develop that process.

Mr. LATOURETTE. So Mr. Hamberger, at least in the case of UPS,
is wrong, you would be willing to pay higher rates as long as some
of flh‘(; higher rates went to infrastructure improvements, is that
right?

Mr. WALLACE. We need to improve the fluidity of the network.
We need a solution. So if it came to that, then we would be willing
to pay more fees towards infrastructure improvement.

Mr. LATOURETTE. Mr. White, how about you and the cement
folks? How do you feel about that?

Mr. WHITE. I think you will find that the cement industry is also
a heavy user of the inland waterways. Most of the cement compa-
nies belong to the American Waterways Association. I think like
UPS, we don’t have a specific funding methodology. Our idea on
the trust fund relies more on the fact that it would target where
that type of funding would be applied. It would be trackable and
it would be discernable to Congress.

And it would allow us to, as an industry on the user side and
as an operator from the railroad side, to target areas where we
think as a group these investments need to be made. Because some
of them are regional, but many of them are on a very national
basis, much like the infrastructure on the locks and dams. They
benefit a large variety of people that don’t even know they touch,
that type of improvement.

So whether it is a user fee like we have on the waterways, some
type of tax or even something in the rate. I am getting higher rates
anyway. If I could put some tangible benefit to that rate, it would
certainly be more palatable to sell to my board of directors than
telling them I am paying higher rates but I don’t have a definitive
plan on what that is going to get me.

Mr. LATOURETTE. Let me ask you both this before I turn to Mr.
Martland for his observations as to whether this is sort of the pub-
lic participation he was thinking about. There are two things that
I think haven’t been discussed. One is, I think I asked Mr. Rose
about it but the other one I didn’t. But the RIF infrastructure loan
program allows currently joint venture loan applications by a rail-
road and just about anybody else. And so have either of your orga-
nizations considered partnering with one of the railroads for a RIF
loan application that would specifically be designed to create im-
provements that benefit that carrier and the major shipper?

And secondly, the question I did ask Mr. Rose, is why can’t, in
the long term contracts that were first authorized in the Staggers
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Act, be used creatively to include a contribution by the shipper to
be dedicated to specific infrastructure improvements on the lines
that you use? Have either of you given that any thought? Mr. Wal-
lace?

Mr. WALLACE. Well, unfortunately in the case of both of those
points, I have not been involved in discussion on either one of
those. Although on your second point in regards to putting into the
rate additional dollars that would go directly toward infrastructure
improvement, I think that would be something that we would be
willing to explore and understand exactly how that would work,
particularly if we were sure it was going to bring benefit to improv-
ing the overall performance of the network.

Mr. LATOURETTE. Mr. White?

Mr. WHITE. Our industry has looked at that. We continue to fall
back to the point that where we have the capacity constraints are
not in areas specifically served in the first 60 to 80 miles coming
out of our plants. We have 10 plants in the United States, 5 of
them are served by short lines for the first 15 to 25 miles, until
they reach the Class Is. So for us, we weren’t really sure if that
type of creative investment did anything for us. Because what we
are seeing, the congestions are in the major areas, Kansas City, the
southern part of the United States, over toward the East Coast. So
it did not initially look like a mechanism for us that would work.

Mr. LATOURETTE. Let me ask you this, because you also raised
the issue of captive shippers. My understanding is that one of the
new options by the RIF program that was created permits captive
shippers that are only served by one railroad to also access the RIF
loan program. Have any members of your association who may
have a close proximity to a second railroad explored that oppor-
tunity that you are aware of?

Mr. WHITE. We are only aware of one member company that is
currently trying to do something similar. Since I don’t have the
specifics, I think their problem isn’t a funding problem. I think
their problem is a right of way problem. They have another rail-
road that is within some distance of them, but the only right of
way available without buying private right of way and creating a
new corridor is to put it next to one of the existing Class Is. I think
there is some legal entanglement in that right now.

Mr. LATOURETTE. If you would be so kind, after this hearing,
could you may supply this Subcommittee with the specifics of that
example that you are talking about?

Mr. WHITE. I would be happy to.

Mr. LATOURETTE. And then my last question, Mr. Martland,
when you talk about where we are today versus where we were be-
fore and the increase in wait times and yard times and everything
else, I thought I understood you to say that this is a legitimate
public interest, public sector interest to be involved in now. What
do you envision, how do you envision the public getting involved?
Is it the trust fund? Is it the RIF loan program? Is it the contract
rates? Or is it something else that you see, a tax?

Mr. MARTLAND. I think I would agree with Administrator
Boardman, who said that there are many possible ways to finance
the improvements. I think that the different ways should be stud-
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ied, we should have some analysis with all the different perspec-
tives included.

The point I would make is that since deregulation in the last 25
years, there has been a tremendous, tremendous benefit to the pub-
lic through the reductions in rates passed on to the customers. I
keep listening carefully, and what I hear are concerns with equity,
inequitable increases in rates, more than the rate level. The rate
levels are much lower than they were, and the amount of money,
$20 billion to $25 billion a year, according to my studies, is more
than enough to fund the grandest of vision that anybody is talking
about.

So I think that it is worthwhile to consider the tax credits. I
think it is worthwhile to consider direct investment, whatever. But
I think the private sector makes a very strong case that they are
the ones who can identify the bottlenecks and work on the freight
and work with the customers and that why make it more com-
plicated than it is.

What is really lacking is a way to get the public dollars into the
rail system. We have heard people talk for the commuter rail and
the clarification of the urban networks, as in Chicago. And I think
that that is an area where some mechanism to get general public
dollars into the sections of the rail system that would not nec-
essarily be upgraded by the freight railroads themselves. And prob-
ably the best way to do that is to have some mechanism for coordi-
nation.

Mr. LATOURETTE. I tend to agree with you on that last point. I
happen to be a huge fan of the Highway Trust Fund. I think that
most members of this Committee would think that members of
Congress are in a better position to identify high priority highway
projects in their districts than perhaps the Secretary of Transpor-
tation or the head of their department of transportation.

But the one concern that I think I do have about this freight rail
or rail trust fund is that I don’t think I am in a better position to
figure out or would be able to say that all the money for choke
points should come to Cleveland, Ohio, because I happen to be
there. I think that the private sector may be better able to assess
that.

But thank you very much. Ms. Brown.

Ms. BROWN. Thank you, Mr. Chairman.

I think I am going to yield my time to Mr. Oberstar, but I do
have a question for Mr. Wallace. Mr. Wallace, I understand re-
cently that UPS has taken some of their business off of the rail-
roads. Can you talk about that? And briefly, can you all tell me
what you think about the 25 percent tax incentive? Is it enough,
or do you agree with it? Starting with you, Mr. Wallace.

Mr. WALLACE. Yes. We recently rolled out an initiative that we
referred to as fast lane. And basically that is to improve time and
transit from point to point for ground packages. And in doing so,
in order for us to achieve that objective, we did remove about
300,000 packages per day from the rail network, simply because
the rail network doesn’t currently have the capability to move as
fast as we would need them to. So therefore, we had to go to the
ground transportation for that.
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Ms. BROWN. How many additional trucks did that put on the
road?

Mr. WALLACE. That added, on a daily basis, over 600 trucks per
day.

Ms. BROWN. That’s a problem.

Mr. WALLACE. In regard to the tax credit, conceptually it sounds
good. However, the problem is we are not sure what type of impact
it would really make. And financially, the railroads have had some
very good years recently. We think that additional investment, ad-
ditional capital investment is where we need to start in lieu of a
tax credit.

Ms. BROWN. I thought the 25 percent tax credit would be to in-
crease the, to expand that investment, it had to go for that.

Mr. WALLACE. Well, I have to tell you that I am not familiar
enough with exactly how that would be applied to acknowledge
that.

Ms. BROWN. Well, I just want you to know that I am concerned
about this 600 additional trucks that was put on the road. That is
something that I guess the Committee is talking about how we can
resolve some of these issues.

Mr. White?

Mr. WHITE. The PCA has not taken a final position on the tax
credit. It looks like a method that could work. One of the things
again that we are most interested in is, are these monies going to
be applied to relieve some of the congested areas and give some of
the captive shippers some relief. If you can make a tie to that, I
think you would find our organization could get behind that pro-
posal.

Ms. BROWN. I am coming to you, Mr. English. Nice meeting you,
sir.

Mr. ENGLISH. Thank you very much.

I think there is a little bit of a political problem here that the
Congress may have to wrestle with on this. I think it is a good idea
as has been pointed out, if we are going to deal with the problems,
if in fact we are going to deal with the infrastructure, if in fact we
are going to deal with the whole question of captive shippers, if we
are going to look at making sure that we are able to make the de-
liveries on time and meet capacity needs for the future.

However, I think the railroads have to invest something too. And
I think they have not demonstrated at this particular point that
they are willing to do that. I notice here Business Week on April
3rd, the top performers, the S&P 500, number 12 was Burlington
Northern Santa Fe. One year return of 58.5 percent and a three
year return of 230.3 percent. We have the same thing with Norfolk
Southern at number 46, one year return at 44.5 percent, and a
three year return of 179.7 percent.

Well, are they investing this money in infrastructure? Are they
in fact trying to relieve the captive shipper problem? And is the
Surface Transportation Board doing its job when in fact it takes $4
million with one of our members, spent $4 million just to get before
the Surface Transportation Board and got dismissed. We had an-
other member that wrote in, complaining with regard to one of the
railroads, to the Surface Transportation Board, and the people that
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responded was the president of the railroad, not the Surface Trans-
portation Board members.

Now, something is amiss here, and I think these kinds of issues
have to be addressed if in fact the taxpayers are going to be put-
ting money up. I think that the Congress is going to have to be
able to go to the American people and say, yes, we are going to
clean up these problems and take care of these problems. And it
means that the railroads are going to invest as well as the Amer-
ican people. It has to be a Wall Street and Main Street type of ef-
fort here.

Ms. BROWN. Yes, sir.

I yield back the balance of my time.

Mr. LATOURETTE. I thank the gentlelady very much. Congress-
man English, I just want to insert in the record, we were obviously,
in your testimony, concerned about the letter going to the STB. I
think that the president of BNSF responded. I am told by Mr.
Nober, who is a former associate of all of us, worked here on the
Committee, that his belief is that the letter was copied to the Sur-
face Transportation Board and did not go directly to them. But if
you have a different set of facts, if you could get that to the Sub-
committee, I know we would be happy to take it up with Mr.
Nober.

Mr. ENGLISH. I was shocked about this, Mr. Chairman, and we
will be happy to provide that for the record for you.

Mr. LATOURETTE. Okay. I thank you very much.

Mr. Bachus, did you have some questions?

Mr. BAcHUS. Thank you.

Mr. Martland, reading your testimony, I notice you highlighted
the delay time in rail yards as being very significant, and has actu-
ally increased since the 1980s and is now up to 20 or 30 hours.

Mr. MARTLAND. Yes, sir.

Mr. BACHUS. You might think that the merger of railroads would
actually have quickened that time. But I mean, it has not. Is that
sort of a surprise? You would think with less railroads, you would
get more efficiency.

Mr. MARTLAND. As you try to consolidate the system, you get
more and more lines going into the same junctions. And you have,
the railroad lines of 1980 were capable of handling maybe 40 or 50
million gross tons per year. And the ones we have today can handle
100, 150 or more. So the you have even bigger arteries going into
the same heart. I think that’s the basic problem.

Mr. BACHUS. Now, just in the last year or two, the railroads have
started spending a lot of money on expanding their yard capacities,
is that correct?

Mr. MARTLAND. I know that they continue to invest very heavily
in intermodal. I don’t have specifics about recent investments.

Mr. BACHUS. Let me read for all of you, we have talked about
profits, and Congressman English, you were talking about the rail-
roads are making record profits recently. I would agree with you
in the last year or two. But on page four of Mr. Martland’s testi-
mony, he actually says, the average revenue per ton mile declined
every year from 1983 to 2001. In constant dollar terms, average
revenue per ton mile began to rise only in 2004.
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So you have actually had declining rates with deregulation every
year from 1983 through 2001.

Mr. ENGLISH. The 20 percent of us who are customers of the rail-
roads that are stranded shippers have not seen anything like that.
What we are negotiating now with regard to our coal contracts, we
are seeing huge escalations. That is the issue, the part of the prob-
lem here that we see is, you go back to the Staggers Act and what
was intended, this kind of abuse was never intended. And we are
just not seeing any kind of response or addressing of that problem,
and we are seeing these huge escalations come once again.

And now we have an energy problem facing this Country. We
have electric rates, you probably heard up here at Baltimore Gas
and Electric, they put caps on that State, and I think maybe it is
the State doing it. But they are going to have a 50 percent increase
in rates.

We are going to have cases right now in which deliveries are not
arriving at the generating plants. We have several of our folks that
are in single digits as far as the number of days supply they have
left. And they have to use natural gas or buy on the open market.

Now, natural gas will run anywhere from 7 to 9 percent, or 7 to
9 times higher in price. So all this stuff I think comes in and—

Mr. BacHUS. Well, now, I agree, obviously there is a capacity re-
straint, there is a velocity restraint.

Mr. ENGLISH. We need to address that.

Mr. BAcHUS. I guess what I am sort of puzzled by, the shippers
not saying tax incentives would be a great thing.

Mr. ENGLISH. If you read my testimony, I said that we would be
willing to go along with tax incentives if in fact we are going to ad-
dress the problem. We would be supportive of doing that if the rail-
roads are going to invest their money in this thing. I think they
ought to put something up.

And also, I think we get back to the same issue here, and Mr.
Chairman, I would say that this industry is vital. It is vital to this
Country’s economic health and I think that we have to recognize
that and we have to come to grips with it. I think that is what
makes it worth the American people investing in it.

But along with that, the railroads have an obligation to help this
Country meet its needs, its energy needs and other needs. And it
is vital to us, and we have to come to grips with that.

So there needs to be an adjustment made. It has been 25 years
since Staggers. I hope that this Committee will come to grips with
that. I hope we can get some investment tax credit. I am hopeful
that we are going to see the inequities eliminated and we see some
new structure. And I hope also that we get the Surface Transpor-
tation Board to make some interpretation of the Staggers Act that
allows stranded shippers, when they get to the point where they
can compete, to be given that opportunity. And they are not given
that today.

Mr. BACHUS. Seeing Mr. Martland’s testimony, he says the rail
industry is investing heavily in capacity, but individual railroads
will concentrate their limited funds on what they perceive to be the
most profitable market segments.

Mr. ENGLISH. And I think that is a key issue. Because we get
into this question, if this is a vital industry, if we are down to four
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Class I carriers in this Country, and this Country’s economic
health depends on that, and if the United States Government is
going to assist the railroads in fixing this infrastructure because it
is in the best interest of the Country, there has to be reckoning
that comes to be bear here. And I think that it is not just in the
areas where you can make the most money, and because of the fact
we squeeze this thing down to where, the heck with those folks
that we can’t make the most money, there is an obligation to take
care of the—

Mr. BAcHUS. I understand what you are saying. But you do get
into problems when you start telling industries you will invest in
this as opposed to that. Any time, and I think you will agree, any
time you add regulations or control, you usually diminish profits.

Mr. ENGLISH. Well, then, there shouldn’t be any assistance from
the United States Government. There is no free lunch. And if we
are getting to the point that the United States Government is going
to take taxpayer money and going to fork out taxpayer money to
help the railroad, but the railroads don’t have to do anything, hey,
we want a little of that over in the electric utility industry. We
have obligations. There is an understanding that is reached.

If this 1s a vital national interest, if in fact the taxpayer is going
to help out, and if we are going to get this thing straightened out,
then we have an obligation or the railroads have an obligation then
to serve this Country and to help meet the needs of this Country.
Whether it is national defense, you ought to bring some folks over
from the Department of Defense and see what kinds of difficulties
they are running into in getting their equipment to the shores
where they can ship it overseas. I understand there are great dif-
ficulties over that.

But all this is a national—

Mr. BAcHUS. I think we all agree that—

Mr. ENGLISH. Well, let’s fix it.

Mr. BACHUS.—it is a problem, and we ought to fix it. But I am
just saying that tax incentives, the Congressional Budget Office
has studied this. Now, I just say maybe do you agree or disagree
with this? Because I think this kind of debate is very helpful. Let
me read their statement to you.

“As demand increases, the railroad’s ability to generate profits
from which to finance new investments will be critical. Profits are
key to increasing capacity, because they provide both the incentives
and the means to make new investments.”

And I believe in competition. But if there is no competition, and
there is a monopoly, then the question comes in, a question of
abuse. And there is a difference between making a profit and abus-
ing people who are held captive and they are held hostage and they
are under a monopoly. And we have a monopoly situation develop-
ing here, and that is not in the best interest of this Country.

Is the main problem—

Mr. LATOURETTE. Mr. Bachus, could I ask you to make this your
last question?

Mr. BacHUS. Yes. Is the problem the rates, the shipping rates,
or is the problem capacity? Those are two different problems.

Mr. ENGLISH. I think we have several issues that are coming to-
gether.
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Mr. BACHUS. And if you are talking about shipping rates, that
would be where they are making a profit. If you are talking about
capacity or velocity—

Mr. ENGLISH. Right.

Mr. BAcHUS. That is not because you are a captive shipper.

Mr. ENGLISH. That is right. Where you have competition, it is my
understanding that the rate return is about 6 to 8 percent. And
goodness knows, that is fair. Where yo have captive shippers, those
20 percent of us that are captive shippers, with the new contracts
that are being negotiated, it is my understanding you are up to a
400 percent return. Now, that is abusing folks.

You have a problem with regard to being able to make deliveries
on time, and that is killing us. And that may be more important
than the profits at this point.

So yes, I think we need to respond to that, and that is the reason
we say hey, if we can get this thing straightened out and take care
of the infrastructure of the railroads and the railroads are willing
to invest some money and help us take care of the economy of this
Country, let’s do it. Let’s help them.

Mr. BAcHUS. The rates have declined every year until 2004.

Mr. ENGLISH. Where there is competition.

Mr. BAcHUS. They didn’t for captive shippers.

Mr. ENGLISH. And we have had long term contracts with regard
to coal. And those contracts are expiring. That is where we are
really seeing the big jumps.

Mr. BACHUS. And could you give us some of those figures?

Mr. ENGLISH. Be happy to do it. Appreciate your interest.

Mr. BACHUS. And you are Jan English’s husband, right?

Mr. ENGLISH. That is who I am known about in this town, yes,
I am known as Jan English’s husband.

Mr. BacHUS. She is chairman of the First Lady’s luncheon this
week, so I would say you are having a very difficult week.

[Laughter.]

Ml("1 ENGLISH. Under tremendous stress and strain, you under-
stand.

Mr. LATOURETTE. Thank you, Mr. Bachus. Our last questions
today will be asked by Mr. Oberstar.

Mr. OBERSTAR. Thank you, Mr. Chairman.

I think this last exchange was one of the most productive all day.
I enjoyed listening to the discussion. And again, I compliment you
and Ms. Brown on scheduling these hearings and the preparation
that has gone into their development.

Congressman English, you raised the issue that has been lurking
in the background here for this whole hearing, and that is, the obli-
gation to serve. The common carrier responsibility.

When in the nineteenth century the Federal Government cre-
ated, in effect, the rail industry in America, it was for public inter-
est service and necessity. Railroads got every other section of rail,
some cases more than that, of land, in which to run their rail lines.
And the mineral rights. And the wood fiber rights, to log the wood-
lands to make the railroad ties. They extracted ballast from gravel
pits along the way to build the trackage.

And they did that out of the public interest, convenience and ne-
cessity, to serve. But what we heard from the railroad sector testi-
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mony was this clash of Wall Street investments, profitability, re-
turn on equity, return on investment, and very little in the testi-
mony, you have to take a microscope to find our obligation to serve
the public.

Now, each of you witnesses has raised a different aspect of the
service responsibility. In the law, the Surface Transportation
Board, successor to the Interstate Commerce Commission, provides
that rail carriers shall provide any person on request, carrier’s
rates and other service terms in writing, electronically. The trans-
portation of agricultural products, carriers shall publish, make
available, retain for public inspection the common carrier rate,
schedule of service and other service terms.

There is really very little in the law that says what quality of
service. That was left to the Interstate Commerce Commission.

Now, further on, in use of terminal facilities, the board may es-
tablish conditions and compensation for use of facilities. The board
has done very little in the obligation to serve. And in your testi-
mony, Mr. English, Congressman, there is “effectively no Govern-
ment agency to which rail customers can turn for redress, even
when severe rail service problems are being experienced.”

Now, the bill that I introduced with a number of other co-spon-
sors, and that was rather roundly attacked in the rail testimony
earlier today, is not re-regulation. It is just an attempt to restore
the public service content of the responsibly the railroads have to
the public. They have a responsibility to the public, and not only
to the shareholders. Not only to Wall Street. Wall Street doesn’t re-
ceive product from the railroads, but our power companies do. Con-
crete ready mix association does. The producers of agricultural
products do.

And when, as the PCA, Portland Cement Association, testimony
says, Class I railroads have refused to add cement rail cars to their
fleets. Isn’t that a service obligation? Isn’t that a public responsibil-
ity on the part of the railroads? It is not only profit driving this.
Profit is vital to their operation. But so is public service.

Your members report as much as 15 percent of empty rail cards
delivered to manufacturing plants are being rejected. And that rail-
roads add tariff provisions, charging for storage, that is demurrage,
of private rail cars and then they refuse to carry them and move
them.

I think we need to further explore, Mr. Chairman, this common
carrier obligation of the railroads, which they don’t like to talk
about, but which is their core responsibility.

Mr. English?

Mr. ENGLISH. Congressman Oberstar, I think there is a balance
to be struck here between Wall Street and Main Street. And this
is a vital industry, just as the electric utility industry is a vital in-
dustry. And I think it is up to the Congress to deal with the reali-
ties of today as opposed to the way things were 25 years ago.

I have been around this town long enough that, and certainly on
this issue have seen enough of it, I remember how it was in 1980.
And there is no question the railroads needed help. And it was rec-
ognized, they play such a vital role in this Country that we have
to do something.
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Deregulation, the district that I represented at that time was
very rural. We lost our airline service with airline deregulation. We
lost our bus services as a result of bus deregulation. We lost our
trucking service because of trucking deregulation. And I was scared
to death when it came up with regard to this issue what was going
to happen to us.

But certainly we all recognized and understood, we desperately
need rail service and we need the railroads and we need them just
as much today as we did back then. And I think there was a rec-
ognition of that throughout the entire Government—Democrats,
Republicans, Congress, the Administration. And we put in process
here a way of rescuing the railroads. And I think it has been very
successful, over 25 years, you look at these returns and you look
at Wall Street. Railroad is on the cover of FOrbes Magazine in Feb-
ruary talking about, this is the best investment going. We hit the
promised land.

If you go back to 1980 and what Chairman Staggers saw and he
was trying to do, not all of it has worked as well as that. Those
of us who are stranded shippers, it hasn’t worked the way he in-
tended. But I think we have reached a new plateau. And I think
we have to understand that our infrastructure is vital for the rail-
roads. And we have to understand that we need a very healthy rail
system in this Country. And we have vital industries that are
heavily dependent on the railroads, and they are only going to be
able to do their job if in fact the railroads are healthy and profit-
able and being successful.

Mr. OBERSTAR. I agree with that, and you have stated the case
very well. But maximization of profit to the exclusion of public
service is contrary to the concept upon which the railroad sector
was created in the public interest by the Federal Government.

And one of, what we are trying to address in this legislation that
I have introduced to reinstate competition and rephrase competi-
tion, one of the obstacles is the bottleneck rule that I am sure each
of you in the grain and cement sector has unfortunately encoun-
tered. Mr. Wallace, Mr. White, Mr. Keith, do you have some exam-
ples that you would like to share with us?

Mr. KEITH. Bottleneck issues are an issue at some locations for
agricultural shippers. They are not so severe as in some other in-
dustries, though. We have switching issues that are competition
issues and some other things. But the bottleneck per se is not as
big an issue for ag. But I know it is for some other sectors.

Mr. OBERSTAR. What about rail car availability?

Mr. KEITH. Rail car service in particular, where there are captive
shippers, has proven to be a difficult situation, in particular, last
year with Katrina and so forth. And really, to the extent we can’t
get timely service, it tends to run up Government costs to farm pro-
grams because of our loan deficiency payments. So we do need to
solve that problem.

Mr. OBERSTAR. Mr. White?

Mr. WHITE. I can speak for my company. What we have done is
we have simply purchased an entire private fleet of rail cars. We
don’t rely on the railroad to provide any cars. We currently own
about 1,250 cars. Most of the rest of our industry does that.
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We have determined that that part of the capital investment in
the overall delivery of our products is going to have to be made by
our company. The railroads are investing in rail cars, just not in
cars that haul cement. And we came to a meeting of minds with
that with the railroads. What we need now is, and part of what we
have asked for and the legislation provides is, if we are going to
make this capital investment as a partner with them, give us some
level of service that we can depend on for the movement of those
cars.

You have asked me to make a substantial investment. Guarantee
me that you will move them in a predictable, reliable and efficient
manner. And you won’t hear me complain about my investment in
the cars. But don’t do that and then I have a major problem.

Mr. OBERSTAR. Do you know whether the barge lines partner
with their customers to have a customer acquire a barge?

Mr. WHITE. Yes, sir. Our company also owns about 60 barges.
And it is a very similar relationship. We go to the barge lines and
we come to an agreement on how we are going to move a product.
I do, oddly enough, agree with the railroad on one side. The river
is there for anybody who wants to use it. There is no barrier of
entry. The highways are there, there is no barrier of entry.

It is expensive to build a piece of railroad. And I know that, as
an industry, we build it. And that is why some of the creative alter-
natives, tax credit, the trust fund, I think are really good ideas. I
just want to make sure they are coupled with some type of service
and opportunities to go before the STB when there is a problem,
so that the railroad and the industry can resolve them together.
We don’t hate the railroads. We like the railroads. We need them
to be profitable and we need to have good infrastructure.

On a larger basis, as a Nation, I think the Federal Government
is going to have to help the railroads get to some level of develop-
ment that supports the Amtrak and the public transportation that
we are all going to need if we are going to pay $3.50 a gallon for
gas. We are going to need to ride on trains.

Mr. OBERSTAR. That is a good, thoughtful, balanced approach
and one that I embrace. Because you equate service and invest-
ment and the need for profitability. The Surface Transportation
Board, along with the railroads, have justified higher costs and
higher rate of return for railroads from bulk shippers, grain and
coal and chemicals. That helps them to profitability, to be able to
provide other service to less, lower profit centers in their service
network.

And we do have to, because of the structure we have created, the
Federal Government does not own the rail beds, but in creating the
railroads, they get an enormous benefit, mineral rights, land rights,
timber rights, over many, many decades. They have and uniquely
shoulder the obligation to serve. It is a balancing act.

Mr. Wallace?

Mr. WALLACE. In terms of bottlenecks, if you are describing that
as the same as congestion, then clearly that is a significant prob-
lem that we have experienced as users of the railroad. There is a
very significant number of service failures that we experience that
are associated with congestion and bottleneck problems. Certainly
that is what we are interested in seeing improvement in, is increas-
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ing the fluidity of the network, so that we can get back to the serv-
ice levels we were achieving and had achieved for 25 years. We are
very dependent upon the railroads and have good working relation-
ships. We are looking for solutions to help them solve that issue.

In terms of availability of equipment, such as flat cars, that is
not a problem for us. Although rail trailers has been more challeng-
ing, getting rail trailers, which we use heavily, has been more chal-
lenging. The railroads have a different strategy as it comes to man-
aging rail trailers. That has changed how we have to operate and
put a little bit of a burden on us.

Mr. OBERSTAR. Mr. Martland, do you have any summary obser-
vations on these issues?

Mr. MARTLAND. One thought that has occurred to me is that as
we go back to 1980, or 1970, we had the problem of the light den-
sity lines. There were tremendous battles in the Congress and the
ICC about how to deal with that problem. And the way it was
solved is, Congress said in the 3R4R Act somewhere, okay, if some-
body wants that line to remain in service, put some money in up.
If you don’t put the money up, then no line.

And the Federal Government said, well, we will put up some
money that will last for a few years, where the States can buy the
lines or subsidize the lines, and then that money would come to an
end.

Commuter rail, many cases now that the States just, or the
MPOs contract with the railroads or with Amtrak to provide the
service. They are not trying to make a profit out of the fare box.
And I think we, in the discussion of public benefits, I think the
public agencies, at the State, local and Federal level, have to figure
out what are these public benefits worth and then pay enough to
get sufficient benefits to justify the public investment.

And in that way, the railroads are still doing what they do best.
They would get revenue for certain services, they would identify
the bottlenecks and they would deal with the bottlenecks.

Mr. OBERSTAR. Thank you. Mr. Chairman, this has been a very,
very productive session. The written testimony is very much in-
depth, unlike much of what we see over the course of a hearing
here, in not only this but other Subcommittees as well, and very
useful documentation.

And the response has been very substantial. You have been gen-
erous with the time so that we can explore issues at length.

We need to continue this dialogue, and we need to explore fur-
ther and dig deeper into how we can unlock this grid that is chok-
ing America. The trucking sector doesn’t have enough capacity to
move the goods that are foisted upon it. They are trying to ship
trailers on the rails. The rails don’t have enough capacity to haul
the trailers. They want the trucking sector to take more of its re-
sponsibility. The barges can’t go everywhere, because waterways
are limited by their pathways.

And more goods are coming into our ports every year. The Chi-
nese now have launched the Chinese Shipping Company, COSCO,
its 9,000 container vessel, 1,000 footer, that is going to add to our
congestion on the West Coast ports. They can’t put in on the East
Coast ports.
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The railroads are now in a period of profitability. Clearly they
need some help in making the capital investments that are re-
quired. The public needs help too, with the service issues that have
surfaced. I thank you very much.

Mr. LATOURETTE. I thank you very much.

One of the reasons that I enjoy serving on this Committee so
much is because you happen to be the Ranking Member of the full
Committee, and there isn’t a hearing that goes by that I don’t learn
something from your participation. So I thank you very much.

This was an important hearing, and I want to thank the Ranking
Member of the Subcommittee for making it possible. And it does
add, if it was easy I guess we would have solved the problem.

At our next hearing, we are going to be dealing tangentially with
the railroads’ common carrier responsibility, and on that subject we
are going to be dealing with hazardous materials and the move-
ments and the economies of scale with that as well. So I look for-
ward to the gentleman’s participation there, too.

Ms. Brown?

Ms. BROWN. I just wanted to say thank you, Mr. Chairman, and
Mr. Oberstar and other members that have come and participated.
And of course, to all the panelists.

In closing let me just say, recently I had a hearing in Jackson-
ville, where a lot of the citizens came to see me about the port, very
excited that we are getting a new Asian carrier that is going to be
working out of the Port of Jacksonville. It is less than a half mile
from my house. That will bring about 1,600 huge tractor trailer
trucks. And I said, well, what is wrong with the railroads, which
is there, the facilities? They said, well, it will take them two days
to do something that is 15 minutes away.

That is unacceptable. All of those players have to come to the
table and sit down and talk and figure out how we can work this
out. So if we know issues beforehand, how we are going to best
serve the public, then this is one of the reasons why this Commit-
tee may be coming up with some additional funding. But we cer-
tainly have to work to the needs of the community and provide
the—we are all excited about these jobs, it is going to provide 5,000
new jobs and X amount of income. But 1,600 tractor trailers,
trucks, every day, that is unacceptable.

Mr. LATOURETTE. I thank the gentlelady very much.

I want to thank all the members for participating today. I want
to thank this third panel for your testimony and adding to our body
of knowledge.

Not to single anybody out, but I have been at this only for 12
years, not the number of years Mr. Oberstar has, but Mr.
Martland, I found your testimony to be some of the most inform-
ative I have read in those 12 years. I thank you for your body of
work. I thank you all for coming today, and you go with our
thanks.

[Whereupon, at 1:45 p.m., the subcommittee was adjourned.]
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Chairman LaTourette, ranking member Brown, and other members of the Subcommittee,
it is my pleasure today to represent Secretary of Transportation Norman Y. Mineta to
discuss the critical issue of capacity of our freight transportation system and the ability of
the nation’s freight railroads to contribute solutions.

Today, I will talk about the economic cost of insufficient capacity and resulting
congestion, how the problem only worsens if freight and transportation demand forecasts
are accurate, how railroads have up until now been meeting demand growth with strategic
investments, and how more will be needed to meet capacity requirements.

But first, I want to highlight the success of railroad deregulation as a backdrop to where
we are today. The Staggers Act was the most important in a series of major railroad
reform and deregulatory legislation. Now, twenty-five years later, it is clear to the
Department that this legislation has been an unqualified success. The major railroads are
financially healthy, the industry infrastructure has been modemnized, productivity is high,
and shippers have enjoyed the benefits of lower average rates. Prior to Staggers, nine
major railroads were in bankruptcy or receivership, rail market share was declining in the
face of steadily rising rates and poor service, and the rail plant was in a sorry state.

While the challenges following deregulation were met, the railroad industry, indeed the
entire transportation sector, faces new challenges not dreamt of in 1980. These are the
challenges of success; demand for freight transportation, reflecting the growing economy,
strains the existing infrastructure overall. Increased highway congestion, higher fuel
prices, and concern about the environment all indicate that the rail industry will be asked
to do more in the future. The Staggers Act was meant to make the industry viable. It has

INTRODUCTION

Transportation efficiency, long a strategic U.S. asset, is decreasing.

The capacity of our freight highway and rail network has not kept pace with the growing
demand for freight transportation. These inefficiencies add additional and unnecessary
cost to every sector of our economy through delays in goods movement and unreliable
delivery times.
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The data bear this out. The Federal Highway Administration reports that, since 1990,
vehicle miles traveled (VMT) has grown over 38 percent while lane miles increased by
tittle over three percent. Hours of delay on our nation’s highways increased by over 117
percent. For rail, since 1990, the network measured in miles-of-road owned has not
expanded -- indeed, it has decreased by almost 19 percent -- but revenue ton-miles
increased by 60 percent. While much of the system needed paring back due to
redundancy and unused and light density lines, traffic on the remaining portion is moving
over heavily traveled corridors. This has resulted in a reduction in system average train
speed by nearly 20 percent, accompanied by network congestion and deterioration in
service reliability.

Generations have been accustomed to a resilient transportation system. But those days
are over. Rob Ritchie, CEO of Canadian Pacific Railway, characterized the situation:
“The North American railroads’ network holiday is over -- the rail industry is finally
[emphasis added] running enough freight trains to consume the capacity of the network.”

Insufficient capacity is expensive.
Constrained transportation capacity is a cost we all pay, whether or not we drive. Every

motorist has experienced the frustration of sitting in traffic backed up because of
insufficient peak period highway capacity -- and the peaks have been getting longer and
longer. In its 2004 Conditions and Performance Report, the Federal Highway
Administration reported that cities with populations between 500,000 and 1 million saw
an increase of nearly 180 percent in the average annual delay experienced by drivers,
from 5.9 hours in 1987 to 16.5 hours in 2002. For the same period, drivers in cities with
populations between 1 million and 3 million experienced average annual delays of29.5
hours, up from 9.3 hours. And drivers in cities with populations over 3 million
experienced 35.6 hours of delay, up from 30.6 hours. The Texas Transportation
Institute’s 2005 Urban Mobility Study estimates that the aggregate cost of highway
congestion is $63 billion, just for wasted fuel and extra hours of travel time, and there are
other significant costs more difficult to quantify. These include lost productivity of those
waiting in traffic, and increased levels of harmful emissions, with their associated health
disorders. All these costs are borne by society in one way or another.

Everyone bears the burden of freight-related congestion as well. Constrained capacity
adds extra cost to virtually all goods and services produced in the economy. The
resulting congestion adds to direct transportation cost and also forces companies to carry
larger inventories and invest in increased warehouse space -- making U.S. businesses less
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FREIGHT DEMAND

Until recently, freight growth and surge demand were met by improved
productivity and excess capacity.

Up to now, the cushion of excess capacity, combined with significant productivity gains
over the past 20 years, has allowed the rail system to handle growing demand, even the
recent surges.

Like the nation’s highway system, the rail industry had excess capacity for decades. For
the highways, traffic grew onto a defined system that has been in place since the
completion of the Interstate system in the earl'z 1980s. The rail system, measured in
miles-of-road, was largely complete in the 19” century, reaching its peak in the 1920s.
Even though competition from trucking soared with the growth of the Interstate system,
significantly reducing rail market share, rigid regulation kept carriers from streamlining
and restructuring until passage of the Staggers Act in 1980. The Act provided railroads
the flexibility they needed to compete in an ever more dynamic transportation
environment, by allowing the use of differential pricing and contracts in setting rates. To
the surprise of many, rate flexibility led to sustained declines in real (inflation adjusted)
rail rates. Freight rates declined by an average of 1.3 percent per year between 1990 and
2003. And, from its passage in 1980 through the 1990s, the Staggers Act allowed the rail
industry to concentrate on paring its system to accommodate relatively stagnant traffic;
new capacity was added only where there was proven growth.

Even though the physical system was shrinking, record productivity gains allowed the
railroads to carry much more traffic. From 1987 to 1999, railroad productivity grew by
nearly 48 percent, while traffic measured in ton-miles grew by nearly 52 percent. (In
comparison, the US manufacturing sector as a whole increased productivity by only 16.1
percent during the same period.) Tons originated grew by over 25 percent with coal,
chemicals, metal products, and motor vehicles and equipment leading the way. Rail
intermodal shipments, measured in units shipped, grew by 73 percent. The locomotive
fleet grew by only one percent, but new units are now able to haul more trailing tons;
lighter and larger freight cars now carry heavier payloads. The mergers over the past
decade also added efficiencies to the system, bringing large networks under more central
control and reducing duplicate facilities. Overall, the industry has been able to improve
productivity on every part of the system. Investments to enhance productivity ultimately
reduce transportation costs and benefit consumers.

All freight demand 10recasts predict ICt easiugly Muniey viagpiviy

At its root, congestion is a byproduct of a vibrant economy and the demands it imposes
on transportation infrastructure. In 2003 alone, the Nation’s real Gross Domestic Product
grew 3.5 percent, above the historical average. The Department’s Bureau of
Transportation Statistics” Transportation Services Index shows that freight transportation
demand is at record levels. Since the economy began its recovery in 2001, the Freight
Service Index has grown by over 14 percent, and the overall trend is expected to
continue, Global Insight, Inc., an economic forecasting firm, projects growth in tons for
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rail for this year at 2.5 percent, while trucking is expected to grow by 3.3 percent.
Similarly, the Federal Highway Administration’s Office of Freight Operations forecasts
that overall demand for freight transportation will grow 43 percent' by the year 2020.

The rail freight system’s traffic growth is forecast at 35 percent to maintain its present
share of the freight market, and substantially more if highway congestion or public policy
drives more freight from roads to rail.

Congestion on our highways, at our seaports, and at major border gateways with Canada
and Mexico already imposes costly delays on the movement of freight. Current global
trade, particularly with Asia, is straining our seaports and shifting truck and rail patterns
and routes to inland consumption areas. The freight forecasts that I've just cited carry
with them the prospect of more frequent disruptions if solutions are not implemented.

Even now, events that once would have had little effect now cause major disruptions
throughout the rail network, because there is no reserve capacity. Lastyearisa good
example. West Coast storms interrupted shipments from California ports to the east, and
forced eastern carriers to hold traffic moving west; the result was filled yards and a
clogged rail system. In the Powder River Basin, necessary track work and severe winter
weather slowed delivery of coal to utilities.

Increased demand for rail freight transportation also affects efforts to provide commuter
rail services in urban areas. Commuter rail operations that operate over lightly used track
may be relatively easy to implement. However, on main railroad lines, where traffic is
steadily increasing, new or expanded commuter operations may require additional
investment in capacity, to accommodate both passenger and freight needs.

The era of inexpensive transportation is over. Providing new capacity to meet needs
will be costly; the private sector is the best judge of where that capacity is most
needed.

Providing new transportation capacity is costly. In addition to rapidly rising fuel costs,
construction materials -- primarily steel, concrete and wood products -- are outpacing
inflation. Land for new or expanded rights-of-way, terminals and other infrastructure is
expensive to acquire. Nonetheless, railroads are making these investments.

But too much, or too little, capacity is even more costly. If the system has excess
capacity, then economic theory tells us that resources are not being used efficiently. On
the other hand, a shortage of capacity also proves costly through congestion, service
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extremely challenging because significant rail projects are expensive and require
significant lead times.

! Freight Analysis Framework growth rates from 20035 10 2020
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MEETING DEMAND — INFRASTRUCTURE, TECHNOLOGY. AND
OPERATIONS

Railroads are investing in additional capacity.

Freight railroading is among the most capital-intensive of industries. The railroad
industry’s capital expenditures from 1990 through 2005 totaled nearly $90 billion. The
industry reports that as a general rule, 15 to 20 percent of that investment for any given
year goes to capacity expansion. This includes investments to double- and triple-track
strategic sections, improvements to yards, new locomotives, rolling stock, and investment
in new technologies, all designed to improve operations and respond to customer
demands. The remaining 85 percent goes to maintaining the system in its current
condition. Additionally, during this same period, another $175 billion was expensed for
maintenance-of-way and maintenance-of-equipment.

The following charts give an indication o c'h;n_ I1 .

5 5 3 ass anroads
of raﬂroad' spending, how spending has Capital Expenditures
kept up with growth, and how much is (Dolars in Billions)

available for investment.
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Chart 1 shows railroad capital $6.0 =
expenditures between 1990 and today. 55.0 i
In the early part of the decade, when the $i.0 I
rail industry was shedding capacity, :z: |
spending levels were $3.5 to $4 billion. st kil ; =
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2000, spending levels grew to the $6-7
billion range. As the economy began its
growth in 2001, capital expenditures
steadily increased from their low point
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of $5.4 billion to a projected $8 billion Chart 2

this year. Index of Capital Expenditures* and Index of
Revenue Ton-Miles

As Chart 2 shows, growth in capital Each Indexed to 1990

expenditures generally outpaced growth
in revenue ton-miles until 2001, when it
began to fall behind the surge in traffic

Chart 3 compares capital expenditures to
operating revenue, showing the
percentage of revenue that railroads

have invested in maintaining and T1990 1992 1994 1996 1998 2000 2002 2004
expanding their systems. The spike : Assn. Of American Railroads, “Railroad Facts.”
from 1995 to 2000 reﬂects merger * Capital Expenditures are in constant 19380 doliars

activity, but overall the chart shows that
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railroads can consistently invest at least 15 percent of their operating revenues.

In addition to annual growth in capital

spending from increasing revenues, the Chart 3

industry appears to have the financial _ Class | Railroads

resources to raise additional capital for Ratio of Capital Expenditures to Operating Revenues
capacity expansion. According to

industrial sector data compiled by New 25%
York University’s Leonard Stem School
of Business, the U.S. railroads” debt
ratio [defined as (long term debt)/(long
term debt + shareholders equity)] has
improved by a little over 25 percent in
recent years, moving from 41 percent in
2000 to 30 percent in 2004. (Out of 100
industry sectors in this database, ranked
from most to least debt, railroads
consistently ranked 23, meaning that
only 22 other sectors had worse ratios.) Using AAR data, if the analysis is confined to
the seven Class I railroads, it appears the industry has the capability of assuming up to $4
billion in additional debt.

Source: Assn, Of American Railroads, “Railroad Facts.”

Railroad investments must meet the test of the marketplace.

As the discussion above makes clear, the industry’s capital expense budget, while large
compared to other sectors, is not unlimited. Railroads judge a project by testing its
expected internal rate of return against a pre-set hurdle rate. Projects with the highest
return are funded first, followed in order by others until available investment capital is
exhausted. Carriers must be confident that the investment will be justified by traffic
levels or cost-saving operational improvements. Even projects with high rates of return
may not be funded if there are other, better, uses for the money.

This review process has produced many significant projects that expand rail capacity.
For example, The Burlington Northern Santa Fe has nearly completed double-tracking its
transcontinental route from California to Chicago. Union Pacific is double-tracking its
Sunset Route, which serves the same markets. Both carriers are continuing to triple-track
their Powder River Basin joint line, to improve the movement of low sulfur coal to the
nation’s utilities. Similarly, other Class I's are expanding yards, double and triple-
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received regulatory approval for their joint venture to improve capacity along KCS’s
Meridian Speedway, a 320-mile line between Meridian, MS and Shreveport, LA. NS is
investing $300 million in this project. In addition, CSX is adding capacity on its rail lines
between Chicago and Florida, and between Albany, New York and New York City.
Overall CSX plans to spend $255 million on capital expansion projects. The industry is
also expected to add over 800 locomotives this year and hire over 12,000 new employees.

? Analysis was comprised of 18 selected U.S, railroads, which includes more than the Class I's.
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New rolling stock is also being added to handle the increase in business.

New technology will improve capacity.

New terminals and expanded rights-of-way are not the only means to increase rail freight
capacity. Investment in new technology also holds significant promise. Two of the most
important opportunities available today are Positive Train Control (PTC) and
Electronically Controlled Pneumatic (ECP) brakes. The industry and FRA have
researched each extensively.

Under PTC, enhanced communications and real-time information reduce headways and
improve train speeds and safety. The information provided by PTC will permit more
effective management of train movements over the affected infrastructure. These
improvements will eventually allow the carriers to move more freight over the system
without adding track or equipment. Better train speeds improve a carrier’s asset
utilization. Consider that a 1 mph increase in average train speed can save large railroads
an estimated $200 million a year. By moving freight a littler quicker over long distances
with the same number of trains and crews, the effective number of workers and
locomotives per mile falls, generating large efficiencies. PTC is not yet a reality across
the general rail system. However, very substantial technical progress has been achieved,
and now momentum appears to be increasing toward wide-scale implementation

Research and actual implementation has shown that ECP brakes offer major benefits to
the rail industry. In addition to improved train handling, car maintenance, and fuel
savings, ECP brakes also offer increases in network capacity.

Each system requires substantial investment on the part of the railroads. Investment in
either of these technologies offers additional choices to improve capacity. But as with
any expenditures, railroads will require these investments to meet the rate-of-return test,
based on real-world assumptions.

The bottom line on any rail Chart4
Class 1 Railroads
Freight Train Speed

expansion is the requirement by
investors for an adequate return on
that investment. The industry
appears to be making capacity-
enhancing investments at a
responsible pace, but is unlikely to

aps e

surge demand. Isul even al Ls pace,

there is still some question whether 15
the industry can keep up with the

growing levels of traffic. Chart 4 et s T v e P g
shows the decline in train speed

since 1990 as an indicator of service levels and asset utilization.
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PUBLIC BENEFITS OF ADDITIONAL CAPACITY

There are often public benefits to expanding rail.
Rail transportation can provide significant public benefits. For example, a single

intermodal train leaving the Ports of LA/Long Beach represents 280 fewer trucks on the
highways between Los Angeles and Chicago. In one day, 50 intermodal trains, the
equivalent of 14,000 trucks, leave Los Angeles. Various studies show that rail is
anywhere from three to ten times more energy-efficient than intercity trucking, an
important consideration in times of rising fuel prices. Rail is also the safest way to
transport freight over land. Substituting rail for long distance trucks reduces highway
congestion, road maintenance costs and truck VMT. Reductions in VMT reduce highway
exposure and deaths.

Many individual rail and rail-related projects provide specific significant public benefits
along with private benefits. The $2.43 billion Alameda Corridor project separated local
streets and a heavily used rail line, eliminating grade crossings and reducing vehicular
congestion. In addition to providing local benefits, the Corridor has eased congestion at
the Ports of LA/Long Beach by facilitating faster intermodal service between the
Southern California ports and receivers in the Midwest and East.

Brownsville, Texas recently completed a project begun in 1973 to relocate in-city rail
vards and deactivate 79 of the city’s 93 grade crossings. The project, which cost $52
million, provided smoother rail operations and took the majority of traffic from the Port
of Brownsville out of the downtown business district.

Another successful project is the Norfolk Southern’s Shellpot Bridge rebuilding in
Wilmington, Delaware. The bridge’s poor condition caused the previous owner, Conrail,
to take the bridge, and consequently the line serving the east side of Wilmington, out of
service. Freight moved through the city and rail service to industries on Wilmington’s
east side was degraded. The parties realized that rebuilding the bridge and reopening the
line would improve efficiency and capacity for north/south freight traffic, lessening
freight on a passenger route and providing economic benefits to Wilmington and
Delaware. NS had limited capital to finance the $13 million project; however, the state
used a combination of grants and loans to rehabilitate the bridge, with the loans to be
repaid through a per-car user fee. The project has been a success; NS reports that the line
has attracted new business, car counts are up, and available capacity at the Edgemoor
Yard in Wilmington is now being used.
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transportation planners, were the returns to the rail carriers involved sufficient to justify
funding the entire cost of the endeavor. Nor could the public bodies accomplish the
projects by themselves. However, through successful collaboration and innovative uses
of funds, both the public and private sectors benefited.
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TODAY’S SOLUTIONS

Expanding rail capacity will require investment from several partners.

The rail industry has been clear that it is committed to expanding capacity -- at a pace and
a level justified by available capital and project-by-project rates of returns. But that
investment, reasonable from a railroad perspective, may not be sufficient to respond to
nationwide capacity and congestion issues. One view of this, from a state DOT
perspective, can be found in the American Association of State Highway and
Transportation Officials’ 2003 Freight-Rail Bottom Line Report. That study estimated
that the rail system would need to invest between $9 and $10 billion per year to maintain
current traffic and accommodate a “fair share” of forecast growth. The study noted that
the rail industry could be expected to cover $6 to $7 billion; the remainder had to come
from other sources. Public/private partnerships, such as the Alameda Corridor project,
Delaware’s rehabilitation of Norfolk Southern’s Shellpot Bridge, and the Brownsville rail
relocation provide one approach to increasing capacity.

State and local public-private partnerships provide a logical, market-based approach to
address the returns demanded by private capital and the public benefits needed by
communities and governments. Each party to the partnership accepts the risks it can
manage and the returns it must receive. It competes for use of capital to assure an
efficient allocation process. In addition to the three noted above, examples of successful
public-private partnerships, financed through a variety of mechanisms, include:

The Alameda Corridor-Fast

This project is being undertaken in anticipation of the growth in train traffic into
and out of the ports of LA/Long Beach. The project is designed to mitigate the
effects of the growth of this traffic on urban streets and thoroughfares. Estimated
to cost $950 million, the project to be completed in two phases will improve at
grade crossing along a 35-mile corridor. Overall, the project will improve 39
crossings, making them safer and reducing the amount of time that motorist must
wait. Railroad and public funding (including local contributions) has been
secured through the completion of Phase 1.

Kansas City Flyovers
Kansas City has completed two projects that improve the flow of rail traffic
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million flyover opened in 2004. The Sheffield Project helped reduce delays of as
many as 250 trains by eliminating at-grade intersections of several railroads.
Similarly, the Argentine Project reduced delays for 80 trains through the Kansas
City Terminal area. Each project was financed through special bonding authority,
to be paid off through user fees. The projects improve rail flows and eliminate
significant congestion on area roads and highways.
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Public-private partnerships are not a panacea, however. The rail industry’s willingness,
and ability, to enter into them is constrained by available funds, the level of private
benefits that would accrue, and competing projects with better internal rates of return.

There is a mix of programs available at the federal level to fund rail projects. There are
two loan programs that could fund rail capacity expansion -- the Railroad Rehabilitation
and Infrastructure Financing (RRIF) and Transportation Infrastructure Finance and
Innovation Act (TIFIA) programs; both require a guaranteed revenue stream to secure the
loan. Some rail-oriented projects received funding under the new Projects of National
Significance program initiated in SAFETEA-LU. Other opportunities include private
activity bonds for intermodal terminals, and federal highway funds (the Section 130
program) available to improve the safety of rail-highway grade crossings. On the state
and local level, the public share of some projects has been provided through taxes,
transportation and/or economic development funds and other financing mechanisms.

This mix of programs, and constrained private resources, may be why many of the more
ambitious public/private projects developed in recent years to expand capacity and
eliminate congestion have not yet gotten underway.

One notable example is the Chicago Regional Environmental and Transportation
Efficiency Project (CREATE). CREATE is an agreement between six railroads, the City
of Chicago and the state of Illinois to develop five rail corridors, including one primarily
for passenger trains, construct 25 new grade separations, build six rail-to-rail “flyovers”
to separate freight and passenger trains and convert the St. Charles Air Line elevated
railroad tracks to public use. This is an ambitious $1.5 billion project that would improve
the flow of rail freight and passenger traffic through one of the most important -- and
congested -- rail hubs in the country, and mitigate the adverse effects of increased traffic
on the local community. The freight railroads agreed to commit $212 million, covering
what they believe to be the operational benefits they would receive from the project.
SAFETEA-LU provided another $100 million.

A plan developed in Houston is aimed at rationalizing the maze of rail lines and terminals
that serve the city’s port and its extensive chemical industry. A major objective of the
plan is to eliminate at-grade rail highway crossings and the congestion associated with
them. It is my understanding that at this point no project financing commitments have
been make by public agencies, or railroads.
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Atlantic States (New Jersey, Pennsylvania, Delaware, Maryland and Vlrglma)
Removing these rail constraints could attract more freight to this corridor, lessening truck
congestion on [-95 and parallel routes. It delineated improvements in three time periods:
near term, mid-term and long term. The total cost is estimated to be $6.2 billion. No
funds have been committed.

10
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Alternative Financing Options
On the highway side, private ownership and operation of toll roads is generating

considerable interest -- the recent acquisition of the Chicago Skyway and the Indiana
Tollway by private firms is a case in point. For rail, an alternative approach may be the
development of “third party” projects, where non-railroad private sector interests build
and operate specific pieces of infrastructure, funding it through tolls or other user fees.

This approach is being explored in the Trans Texas Corridor, a proposed 600-mile
transportation corridor from the Mexican border to Dallas, paralleling I-35. Recently a
partnership of two construction firms, Cintra of Spain and Zachry from San Antonio, won
a bid to develop plans for the corridor segment paralleling I-35. The company is offering
to build a toll road from San Antonio to Dallas and pay $1.2 billion to collect fees from it
for up to 50 years, In addition to this project, Cintra-Zachry is offering to develop a high-
speed freight rail line. The firm states that the project cost could be up to $6 billion. It
would be financed through charges to shippers, but might also look to funding from the
Texas Rail Relocation Fund or other federal and state programs.

This project, as well as the two recent highway acquisitions, demonstrates that third party
investors are clearly interested in supplementing transportation investment in the U.S.
Similar third party ownership and funding is worth exploring for rail projects, particularly
in congested urban areas. Rail terminals, in particular, offer a good prospect for
capitalizing user fees.

Potential Barriers to Additional Investment

In today’s environment, the economic regulatory framework must ensure that needed
capacity investments are not discouraged. Already, high levels of demand from shippers
for rail services are exacerbating tensions between carriers and shippers, with some
calling for more constraints on rail rates and revenues. Since 1980, the Surface
Transportation Board has administered the Staggers Act to ensure a favorable climate for
rail infrastructure investment. It is important that the regulatory framework contributes to
solving capacity problems rather than compounding them.

Additionally, we must find a way to address community and environmental issues
associated with rail capacity expansion. The current high level of railroad operations has
led to numerous complaints about noise, blocked grade crossings and reduced safety
With many communities already sensitive to changes in rallroad operatlons major
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and other environmental mitigation measures as they increase train trafﬁc Unhke
highway expansions, there are usually no public funds available to mitigate rail impacts.

CONCLUSION

Transportation congestion of both rail and highways is a significant national concern,
constraining our economy and wasting resources. Demand for rail transportation is
growing faster than additional capacity can be provided, leading to service problems as
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traffic increases. As private firms, railroads must choose expansion projects that best fit
their business plans and available capital, limiting their ability to add capacity quickly.
State and local public-private partnerships are a well-tested mechanism for funding rail
projects with significant public benefits, but the public sector, like the rail industry, has
limited available funds. We need to add other models, such as third-party investments,
where appropriate. Finally, the Federal government needs to be wary of actions that
would skew the market. We should not support mechanisms that foster speculative
projects based on wishful thinking. Nor should we discourage needed investment or
encourage disinvestment through an unbalanced regulatory policy.

12
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STATEMENT OF
THE HONORABLE CORRINE BROWN
SUBCOMMITTEE ON RAILROADS
HEARING ON
“THE U.S. RAIL CAPACITY CRUNCH”
APRIL 26, 2006

Thank you Mr. Chairman for holding this
important hearing. It could not have come at a
more appropriate time because I believe we are

on the verge of a crisis on our Nation’s railways.

Thanks to economic growth and a sharp
increase in international trade, the railroad
industry has more business than it has the
capacity to handle. And while the nation’s
freight railroads are in much better financial
health today than they were in 1980 when we
partially deregulated the industry, the railroads

still do not earn enough to cover their cost of
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capital. As a result, railroads have either had to
defer maintenance or cut back on the number of
miles served. The size of the freight rail
network has literally deteriorated to about half
of what it was 26 years ago while freight

shipments have more than doubled.

We need to find a solution — a permanent
solution — to this problem or the situation will
only get worse.  According to the U.S.
Department of Transportation, rail traffic is
expected to rise more than 50 percent by the
Year 2020. As traffic grows, traffic bottlenecks
will further impede freight and passenger rail

operations and adversely impact the businesses
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of railroad customers, many of which count on
just-in-time deliveries. Moreover, as gas prices
soar to $3 or $4 a gallon, recovering drivers will
turn more and more to commuter rail and
Amtrak, putting even more pressure on an

already congested system.

I know there are many ideas out there for
helping our nation's railroads. Railroads are
critically important to our nation's economic
health and development and they must have
adequate support from the Federal Government
— just like we do for aviation, highways, and
mass transit — if they are to continue meeting the

needs of their customers and if they are to
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continue to help keep truck traffic off America's

highways.

I want to welcome today’s distinguished
panelists, and I look forward to their insight on
ensuring the fairest and most efficient freight
rail service for both the railroads and their

customers.

Thank you, Mr. Chairman.
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TESTIMONY OF SECRETARY FRANK J. BUSALACCHI
WISCONSIN DEPARTMENT OF TRANSPORTATION
4802 Sheboygan Avenue
P.O. Box 7910
Madison, Wisconsin 53707
608-266-1114
sec.exec@dot.state.wi.us

To the U.S. House of Representatives Subcommittee in Railroads
Hearing on “The U.S. Rail Capacity Crunch”
April 26, 2006

Mr. Chairman, my name is Frank Busalacchi. I serve as Secretary of the Wisconsin
Department of Transportation and Chairman of the States for Passenger Rail Coalition. I
also was recently appointed to the National Surface Transportation Policy and Revenue
Study Commission, which will address the current condition and future needs of the
nation’s transportation system.

The States for Passenger Rail Coalition is a group of 27 state transportation agencies that
support U.S. intercity passenger rail development. The coalition’s mission is to promote
the development, implementation and expansion of intercity passenger rail services with
involvement and support from state governments. Our primary goal is the enactment of a
comprehensive federal intercity passenger rail program that provides sufficient capital
funding to the states to implement planned corridor improvements throughout the
country. A map of our member states is attached.

While I am here today representing the States for Passenger Rail Coalition, virtually all
of our state members have various kinds of freight rail support programs, and we are also
vitally interested maintaining the competitiveness and efficiency of our nation’s freight
railroads.

Our coalition was founded in 2000 during a period of emerging state interest in US
intercity passenger rail development. This interest is driven by a number of factors:

Thirteen states currently provide funding to support intercity corridor services in
partnership with Amirak. These state-supported services provide 37 percent of Amtrak
ridership and about half of Amtrak’s daily trains.

Some 335 states in the country have developed transportation plans that call for intercity
passenger rail improvements as one way to provide additional mobility choices for their
citizens and to address increasing congestion on our highways and at our airports.

Finally, widespread public demand for intercity passenger rail service is reflected in
robust increases in intercity passenger rail ridership throughout the country. For
example, the Hiawatha Service between Milwaukee and Chicago supported by the states
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of Wisconsin and Illinois set an all time record in 2005 with 544,000 riders —a 15.8
percent increase over the prior year, which was also a record. Similar increases in
ridership are evident in state-supported services throughout the country. For example
Pennsylvania’s Keystone Service, [llinois’ Chicago-St. Louis Service, Maine’s
Downeaster and Oklahoma’s Heartland Flyer also had double digit increases in 2005.

However, while public demand is growing, rail congestion throughout the country has
become a significant threat to states supporting or desiring to implement new passenger
rail service. Virtually all current and planned state-supported services operate on
corridors owned by freight railroads; many of these corridors are facing increasing levels
of congestion. This rail congestion is driven by increases in freight traffic, as well as by
bottlenecks caused by aging track and signal infrastructure.

As a state transportation secretary, I am concerned about the impacts rail congestion will
have on our highway system. As our rail system becomes congested and less reliable,
traffic will shift to our already congested highways. Additional heavy truck traffic can
take a terrible toll on our bridges and pavements. This will translate into additional costs
for our already under-funded highway program.

[ am also very concerned about the impacts of rail congestion on our passenger rail
service. Rail capacity and congestion problems are reflected in declining trends in
passenger rail on-time performance. On-time performance for all state-supported and
other short distance trains for the fiscal year ending in September 2005 was 70.4 percent,
a decline of 3.1 percent from fiscal year 2004. On-time performance dropped to 67.5
percent during the next four months ending in January of this year, a decline of 7.8
percent from the same time period in the prior year.

These summary numbers disguise severe problems in specific corridors. In January of
this year, on-time performance for the San Joaquin Service in California was only 35.2
percent, a fall of 33.3 percent from January 2005. For the same period, on-time
performance for the Cascades Service in Washington State was 50.5 percent, a drop of
27.2 percent and on the Carolinian in North Carolina it was 19.4 percent, a decline of
21.6 percent.

The members of the States for Passenger Rail Coalition do not view these capacity
problems as insurmountable. We all have extensive plans to make improvements in track
and signal infrastructure to allow for enhancements in passenger rail service. These
improvements are designed to also address capacity issues associated with the underlying
freight service provided by our host railroads.

The investments proposed by states are substantial. The American Association of State
Highway and Transportation Officials’ 2002 “Intercity Passenger Rail Transportation
Report” documents the findings of these plans in some 35 states. The report identifies
$10.4 biltion in track, signal and equipment improvements planned by states in freight
corridors, which could be programmed over the next six years. The report identifies $47
billion in state capital needs over a 20-year period. The report also recommends
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substantial funding to bring the Northeast Corridor owned by Amtrak up to a state of
good repair.

State plans generally focus on corridor improvements between major city pairs. These
corridors are frequently in highly congested urbanized areas where rail capacity issues are
most often severe for both passenger and freight operations. For example the nine -state
Midwest Regional Rail Initiative Plan calls for a total of $6.6 billion in infrastructure
investment across its recommended 3,000 mile Chicago-hubbed passenger rail system.
Of that total, over $1.2 billion in investment is targeted on the highly congested area
within 40 miles of Chicago. State plans identify a number of other such corridors of
national significance in the Southeast, the Pacific Northwest, California, the Southwest,
the Northeast and the Gulf Coast in addition to the Midwest.

Many of these plans can be implemented in the near future if fully funded. In
Wisconsin, we are proposing to extend the Hiawatha Service from Milwaukee to
Madison with track and signal improvements estimated at $227 million in 2002 dollars.
The project has been developed cooperatively with the Canadian Pacific

Railway. We have already completed preliminary engineering and environmental work
for this project and the Federal Railroad Administration has issued environmental
clearance in the form of a “Finding of No Significant Impact.”

Many other states have also worked cooperatively with freight railroads on similar
planning and project implementation activities:

» California, Washington State and Oregon in partnership with Burlington Northern
Santa Fe

¢ New York in partnership with the Canadian Pacific Railway
New York, Florida, Virginia and North Carolina in partnership with CSX
Transportation

¢ Delaware, Ohio and North Carolina in partnership with Norfolk Southern

+ Oregon and Illinois in parinership with Union Pacific

¢ Pennsylvania in partnership with Norfolk Southern

With all of the interest on the part of the states and the general public in intercity
passenger rail development -- why are we continuing to witness declining on-time
performance? The States for Passenger Rail Coalition firmly believes that the missing
ingredient is a reliable federal funding partner.

We believe our highly successful federal programs for highways and airports offer
models for long-needed congressional action to address the critical passenger rail corridor
improvement needs that have been identified by the states. Federal investment in
passenger rail improvements can address freight rail capacity needs in these corridors,
while at the same time showing a public transportation benefit. Action is needed now on
a comprehensive federal program that provides adequate capital funding for states to
address these needs.



90

The States for Passenger Rail Coalition is on record supporting a dedicated, multi-year
federal funding program for state-supported passenger rail projects. In the past we have
supported tax credit bonding authority for the states as one mechanism for insuring
funding continuity for major corridor development projects, which typically take several
years to complete. We are on record supporting HR-1631 The Railroad Infrastructure
Development and Expansion Act for the 21st Century (RIDE 21) which provided $12
billion in tax credit bonding authority to states.

We are encouraged by recent bipartisan Senate action on S.1516 The Passenger Rail
Investment and Improvement Act of 2005. This legislation provides an authorization of
$1.4 billion in 80/20 federal/state funding to states subject to appropriation, which we
believe is a good start. But more funding is required to address the national project needs
that have been identified by the states and a mechanism needs to be provided to allow for
the development of multi-year projects.

The States for Passenger Rail Coalition stands ready to assist the House Rail
Subcommittee in developing intercity passenger rail legislation that can be acted on yet
this year. Action on such a program can be a first step in addressing the national rail
capacity problems that exist throughout the country.

We need to remedy the lack of balance in our federal transportation funding programs. In
the 25 years before the watershed September 11 tragedy; $782 billion was spent on
transportation at the federal level: 48% for highways, 22% on aviation, 12% for ports
and waterways, 12% for public transit and only 4% for rail. The need to adjust our
transportation priorities is obvious.

We believe the public supports such a program. The public needs mobility alternatives to
congested highways and airports. As the pump price for fuel continues to march steadily
upward towards $4 and $5 dollars per gallon, the public’s demand for energy-efficient
rail service will continue to increase. From an environmental standpoint, an argument
can be made that for every passenger or two who boards a train, a vehicle is taken off the
road, along with that vehicle’s contribution in emissions to the global warming mix.

The benefits are there -- to the general public, to the freight railroads, to the shippers they
serve and to the nation’s economy. What is needed now is the congressional resolve to
take action,
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Statement by Congressman Jerry F. Costello
Committee on Transportation and Infrastructure
Subcommittee on Railroads
Hearing on the US Rail Capacity Crunch
April 26, 2006

Thank you, Mr. Chairman. I am pleased to be here today as we
discuss the US rail capacity crunch. I would like to welcome
today’s witnesses.

Freight railroads operating in the US move more freight more
efficiently and cheaply than any other freight rail system in the
world. Our system moves vast amounts of everything, connecting
businesses all over this country and with markets globally over a
rail network spanning approximately 143,000 route miles. And
with rising fuel prices, more companies are turning to railroads as a
cheaper way to transport goods. This surge in freight is so
pronounced that it threatens to create a capacity crunch.

This demand for freight transportation is predicted to continue to
grow over the next 20 years, relieving highway congestion,
conserving fuel, and promoting safety. With this increased
demand comes a continued need for additional investments in
infrastructure projects to enhance service, promote efficiency, and
reduce prices.

The city of Chicago, the busiest hub in the U.S. with more than
1,200 trains passing through it every day, put forward a plan to
invest $1.5 billion in public and private funds for railroad
upgrades. Six major rail companies pledged $212 million, and
Congress has put forth $100 million for the project.

Innovative plans and initiatives, like the CREATE project, must be
part of the solution to this capacity crunch. With demand
continuing to exceed supply, the rail system is extremely strained
overall and I look forward to hearing from our witnesses on other
proposed solutions.
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Again, thank you Mr. Chairman for calling today’s hearing.
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COMMITTEE ON TRANSPORTATION & INF
Subcommittee on Railroads

“U.S. Rail Capacity Crunch”

April 26, 2006
10:00 a.m.
Room 2167, Rayburn House Office Building

Opening Statement of Congressman Elijah E. Cummings

Mr. Chairman:
I thank you for calling today’s hearing to enable us to
examine the growing capacity crunch on our nation’s rail

network.

In 1980, Congress passed the Staggers Act in an effort to
revive the American railroad industry by reducing
regulatory control and giving railroads more freedom to
establish rates and routes, and to make other business

decisions.
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After passage of the Act, the railroad industry began to
consolidate dramatically. There were more than 60 Class I

railroads in 1976; today, there are 7.

Much as the authors of the Staggers Act had hoped, these
remaining railroads have slowly regained their financial
footing and their position as the dominant carriers of freight

1n this nation.

Thus, while the share of freight traffic carried on railroads
in the United States had been declining prior to
deregulation, today, railroads carry more than 40% of
intercity freight ton-miles in the United States — which
exceeds the percentage of freight carried by any other mode

of transportation in our nation.



96

As a result of this growth, many of the Class I railroads are
experiencing annual increases in both net income and rates

of return-on-investment.

However, because railroads sold or abandoned significant
stretches of track as the industry consolidated, we have now
reached a point where railroads are carrying twice the total
number of ton-miles that they carried a quarter century ago

on a network that is approximately half the size it was then.

While this consolidation has surely contributed to the
railroads’ return to profitability, as demand has increased,
the railroads have not begun to restore network capacity

fast enough to keep pace with that demand.
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Today’s hearing gives us an opportunity to explore in more
detail the causes of this growing mismatch between
demand and capacity and the impact that it is having on the
movement of rail freight in our nation and on the service

provided to shippers.

Mr. Chairman, I am particularly eager to know whether
investments are being constrained by the amount of capital
available to railroads or whether railroads are constraining

their investment to continue to grow their profitability.

Whatever its cause, it is clear that the consequences of the
service crunch that currently exists are very serious for all
shippers but particularly for our nation’s public utilities,

which rely on the railroads to bring them the coal they use

to generate electricity.
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At this critical time, when consumers are increasingly
squeezed by rising gas prices, we cannot afford to have
already high electricity prices increased by unreliable rail
service that forces utilities to buy electricity on the spot

market or increase their use of natural gas for generation.

We must ensure that the nation’s rail network — which is a
vital part of our nation’s transportation system — is
providing the most effective and efficient possible service
to shippers to keep our economy moving forward. We
must also prepare for what the U.S. Department of
Transportation has projected may be a 50% increase in total

freight tonnage on our rail network by 2020.

I 'am confident that today’s hearing will help us assess

whether our current business and regulatory structures are
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helping us meet these goals and I look forward to hearing

from today’s witnesses.

Thank you and I yield back.
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Mr. Chairman, my name is Glenn English. I am the Chief Executive Officer of the
National Rural Electric Cooperative Association. I also serve as Chairman of Consumers
United for Rail Equity (C.U.R.E.), a captive rail customer advocacy group representing a
broad array of vital industries — chemical manufacturers and processors; paper, pulp and
forest products; agricultural commodities producers and processors; cement and building
materials suppliers; and many more.

I appreciate the invitation to appear before you today to discuss an issue that has
rapidly risen to the top of the policy agenda for members of NRECA, a trade association
consisting of nearly 1,000 cooperatives providing electricity to more than 39 million
consumers living in 47 states. As member-owned, not-for-profit organizations the
obligation of cooperatives is to provide a reliable supply of electricity to all consumers in
our service areas at the lowest possible price. We take our obligation to serve very
seriously — the personal and economic health of our members, our communities and our
nation depends on it. Co-ops serve primarily the more sparsely populated parts of our
nation, but cover roughly 74 percent of the land mass of the nation.

The Captive Shipper/Railroad Monopoly Problem

Mr. Chairman, about 50% of the nation’s electricity is generated from coal. In the
electric cooperative community, about 80% of the electricity generated by our plants is
from coal. Very few of our generating facilities are located at coal mine sites, so most of
the coal consumed by our plants is delivered by rail.

Co-ops buy the coal at the mine site and arrange for its transportation, so the
shipping agreements are between the railroad companies and the cooperative. Generally,
our co-ops provide and maintain the “train sets” — the unit trains that today normally
number from 120 to 130 cars. We also provide unloading facilities and make other capital
investments related to rail transportation of coal to our plants. In the movement of coal to
our plants, the railroads provide the locomotives, the tracks, the crews and the fuel.

Increasingly, our members are must deal with poorer service and higher costs for
their coal transportation than ever before. Horror stories abound. Consolidation of the rail
industry has resulted in many of our generators being held “captive” to one single railroad
for coal transportation. As a result, a great many of our electric generators are subject to
railroad monopoly power over price and service with no access to competition. The
railroads have extensive exemptions from the nation’s antitrust laws. Under the Staggers
Rail Act, the ICC (now Surface Transportation Board) was to deregulate competitive rail
tratfic, while also preventing railroad monopoly abuse of “single served” or “captive”
traffic. That protection is not being provided.

The STB has interpreted Staggers in a manner that allows railroads to deny
shippers access to competing railroads, and has a rate challenge process so complex,
costly and time consuming as to provide virtually no protection to rail customers,
Recently captive rail rates have increased steeply for Dairyland Generation and
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Transmission Co-op in Wisconsin, where freight rates doubled this year, resulting in 45%
higher consumer electric bills. We recognize that rail traffic is growing and there is a need
for investment in rail infrastructure. That need for investment, however, is not an excuse
for the unfair practices that are now standard operating procedures for the railroads.

I want to recognize the Ranking Member of the full committee, Mr. Oberstar, for
his keen interest in resolving both of the issue areas before us today — the U.S, railway
“capacity crunch,” and the need to mandate reforms in the industry at the same time we
seek to provide mechanisms to encourage adequate infrastructure investment.

Along with Congressman Baker of Louisiana and 13 others, Mr, Oberstar
introduced H.R.2047, the Railroad Competition Improvement and Reauthorization Act, on
May 4% last year. He clearly articulated *“the rest of the railroad story” in his introductory
statement, citing the anti-competitive stranglehold of the remaining four major Class 1
railroads over captive shippers in “entire States, regions, and industries.” Today there are
30 cosponsors for that legislation.

The situation facing us today goes far beyond just the very high prices being
charged captive shippers. Currently, the nation faces a situation wherein the railroads are
either unable or unwilling to deliver reliable supplies of coal to our generators in a timely
fashion. So, in a very real sense, our members are paying much more and receiving far
less when it comes to rail transportation. Policies must be changed to address a rapidly
worsening situation that is harming critical industries.

Current Coal Delivery Problems Adversely Impact Electricity

April 17%, we were reminded what happens if there is a shortage of electric
generating capacity. Hundred degree temperatures in Texas sent folks scurrying for air
conditioners, overwhelming the available electricity generating capacity. According to the
Electric Reliability Council of Texas (ERCOT), significant generating capacity on the
system was down for maintenance prior to the summer air conditioning season. Thus, the
transmission system was short of electricity resulting in forced 15-minute rolling
blackouts. This incident illustrates what happens when — for any reason — there is not
enough generation, and it serves as a warning. The fact is that electric generation is now
threatened by the railroads’ poor performance and their lack of reliability.

The delivery system for half the nation’s electricity consists of coal mines, rail
transportation, generators, and transmission and distribution systems. Due to rail
transportation problems, many of the electric cooperative generators are extremely low on
coal supply as we enter the summer cooling season. Some generating facilities are
dangerously close to the point where continued operation cannot be sustained. If these
units are forced to reduce their production of electricity, our co-ops would either have to
use natural gas generators — at fuel costs as much as 5 to 7 times as high as the cost of coal
—or buy excess electricity on the grid, if there is any. If the gas or excess electricity is not
available, certain areas of the nation could be short of generating capacity and brown outs
or rolling black outs just like those experienced last week in Texas could occur.
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In a world suffering from shortages of energy supplies, our nation is blessed with
enormous reserves of coal that can provide for electricity and other uses for many decades
in the future. Our coal resources are sufficient to meet our energy needs for more than
250 years. Some have referred to the United States as the Saudi Arabia of coal. In a 2001
speech, Vice-President Dick Cheney pointed out that the overall demand for electric
power is expected to rise by 43-percent over the next 20 years, and that just meeting the
demand would require between 1,300 and 1,900 new power plants. That averages to more
than one new power plant per week, every week, for the next 20 years, “We all speak of
the new economy and its marvels,” he said, “sometimes forgetting that it all runs on
electric power.”

Coal is still the most plentiful source of affordable energy in the country, and by
far the primary source of electric power generation. What the Vice-President might not
have recognized at the time of his speech was that the railroads responsible for moving
this strategically important fuel supply were already in the process of making America’s
most abundant and affordable energy supply scarce and expensive. When electric co-ops
are looking to South America and other foreign coal sources because the railroads cannot
make timely domestic deliveries, we know the status quo cannot stand.

Let me focus on the coal delivery problem confronting just one very large coal-
fired electric generator in Wyoming — the Laramie River Station. In the spring of 2005,
there were two derailments on tracks coming from the Powder River Basin (PRB), the
source of the nation’s largest supply of low sulfur coal. This reduced rail deliveries of
coal by 80 to 85 percent, and deliveries have not yet recovered.

The three unit (1650 MW) Laramie River Station in Wheatland, Wyoming, located
only 170 miles from the coal source, is down to a 6 day supply of coal, even with its coal
conservation plan. This plant is operated by Basin Electric Power Cooperative for 6 not-
for-profit utilities. Other co-ops are experiencing similar problems securing sufficient
coal to run the generators and have had to cut production at those plants that are normally
the least expensive to operate. Electricity generators have resorted to burning more
expensive natural gas, purchasing higher cost electricity from the grid, or purchasing more
expensive and higher sulfur local coal. Arkansas Electric Cooperative has estimated that
alternate-fuel power generation costs for its customers have increased by $100-million -
because of the shortage of coal deliveries over the past 12 months to its power plants.

The shortfall in rail coal deliveries has many far-reaching consequences. In order
to replace an expected 20-million ton shortfall of PRB coal deliveries in 2006, it will
require the use of about 340-billion cubic feet of natural gas costing about $2.6-billion
more than the coal. The additional use of natural gas to generate instead of coal has also
significantly driven up the price of gas across the country, and — again illustrating the
adverse impacts on many of our other industrial sectors — has increased the costs to those
using natural gas as a feed-stock for manufacture of their products. Restriction in the
supply of PRB coal has also resulted in a tripling of the coal spot market price, increasing
those prices from roughly $6.00 per ton to more than $20 per ton.
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Railroad Obligation to Serve — Wall Street vs. Main Street

Mr. Chairman, we believe that an overriding national public interest applies to the
railroad industry. Clearly, as with our electric utility industry, there is a national interest in
the operation of the rail system. No electric utility — whether a rural electric cooperative, a
municipal power system or an investor owned utility — is free to conduct business in any
manner it likes, including “maximizing” profits. City officials overseeing municipal
utilities are subject to the vote of the people; rural electric co-op boards must earn election
by their member-owners; and investor owned utilities are subject to the oversight of both
state public service commissions and the Federal Energy Regulatory Commission.

Railroad companies want to tell the Congress only one side of the story,
emphasizing the status and effects of freight railroad traffic “constraints™ — the “capacity
crunch — while alleging there is a crying need for financial incentives to lure the level of
investments needed to provide additional capital necessary to modernize and expand
America’s rail infrastructure and capacity.

There is no question that the infrastructure and the capacity of our railroads needs
significant expansion and capacity improvement if we as a nation are going to continue to
grow our economy, provide new and better jobs, and compete for business in a global
marketplace. However, Mr. Chairman, there is a dark side to the story about how
America’s railroads are operating. There is an honest question of how really sincere they
are about reducing “constraints” in capacity when those very same constraints — coupled
with their exercise of monopoly power over captive customers — have led to ever growing
profit levels for the major rail corporations. The railroads and Wall Street have been
focused on making large profits while Main Street Americans are focused on the “big
picture” of growing and expanding our overall economy — not just one sector.

We contend that the railroad industry should — like electric utilities — also have an
obligation to serve the national public interest. This obligation may sometimes be called a
“common carrier” obligation, but in the end it is an obligation to serve. Further, this
obligation to serve means the obligation to provide reliable transportation service to all
customers at fair and reasonable prices. Without mandating an obligation to serve by the
railroads, the economy of this nation cannot move forward. Adequate, dependable, and
reasonably priced rail service is almost as critical to our national and economic security
interests as electricity, and the public interest cries out for the imposition of an “obligation
to serve” in order to correct the current abusive tendencies of the railroads.

The Surface Transportation Board asserts little jurisdiction over railroad service
issues and has been completely passive during the current coal delivery problems. When
the CEO of Arkansas Electric Cooperative sent a letter on this subject to the STB last
August, not only did he never receive a response from the STB, his letter was answered by
a Vice President of the Burlington Northern Railroad ~ the railroad about whom he was
complaining! Today, there is effectively no government agency to which rail customers
can turn for redress even when severe railroad service problems are being experienced.
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Some tell us that the economic self-interest of the railroads will solve the railroad
service and capacity problems over time. That certainly was the premise of the Staggers
Rail Act — deregulate the railroads and they will become healthy and provide the rail
service needed by the nation at fair and reasonable prices. Railroad customers have good
reason to doubt that assertion.

In the absence of strong signals from the government about service and capacity to
meet the needs of “Main Street” America, the railroads will take their signals only from
“Wall Street.” Financial analysts today rate railroad stocks high because the railroads
possess “pricing power” based on the fact that demand for rail transportation exceeds
capacity. Moreover, Wall Street tends to grade railroad stocks down when the railroads
make heavy investments in their systems. So, Mr. Chairman, there is significant concern
among the rail customer community that actually providing sufficient capacity and reliable
service for them will be perceived by Wall Street as adverse to the economic interests of
the rail industry.

Questions about future reliable rail service at fair prices is a significant concern to
the electricity industry as it attempts to provide the additional coal-fired power plants the
nation will need in the future. Can we depend on reliable rail transportation of coal in the
future at a fair and reasonable price?

Assistance Helps Ensure Profits — Requires an Obligation to Serve

Finally, Mr. Chairman, we understand that legislation may be introduced to
provide a 25% investment tax credit for investments in railroad infrastructure. We may
very well support such a federal incentive, so long as it was part of a package of
legislation that also addressed the concerns of rail customers that find themselves subject
to railroad monopoly power, and so long as the tax credit is also available to rail
customers when they make similar investments in infrastructure to improve overall rail
capacity.

Moreover, there should be certain conditions imposed on the investments eligible
for the tax credit. For example, the investments that qualify for this tax credit should be
limited to first improving the infrastructure that currently provides insufficient service to
captive or single-served rail customers. Investments eligible for the tax credit should be
focused first on infrastructure that benefits the movement of domestic products and
comumodities as opposed to infrastructure that benefits imported container traffic. F inally,
any infrastructure that benefits from the tax credit should be deployed in a pro-competitive
manner as suggested in H.R.2047, as opposed to further expanding the monopoly power
of the railroads.

But I remind the subcommittee again that the rationale for providing any level of
assistance to the railroads is because of the important role they play in our nation’s overall
economy. Electric utilities are viewed as absolutely critical not only to the economy, but
also indispensable in helping to ensure our homeland security. Railroads obviously
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occupy a similar role, and thus Congress and the American people are willing to provide
all reasonable assistance to ensure the rail transportation system is robust and efficient, but
with those benefits to help ensure the profitability of the rail industry also should come an
obligation to serve the best interests of Main Street America — not just Wall Street.

Conclusion

Mr. Chairman, thank you for conducting this hearing today. We support a strong
and viable rail industry that will provide reliable service to its customers at fair and
reasonable prices. The status quo in the industry will not result in this type of rail system
for the nation. Those kinds of reforms and changes from current law as suggested in
H.R.2047 must be adopted as federal policy, and the public benefits that result from
competition in the marketplace must be applied to the rail transportation system by
removing the rail industry’s exemptions from the nation’s antitrust laws.

I can assure the subcommittee that the 39-million consumer-owners of the NRECA
electric cooperative family look forward to working with you, and with all of the other
stakeholders involved, in resolving these critical rail transportation issues in an objective
and constructive manner.

== END ===
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On behalf of the members of the Association of American Railroads (AAR), thank
you for the opportunity to discuss freight railroad capacity. AAR members account for the
vast majority of freight railroad mileage, employees, and revenue in Canada, Mexico, and
the United States.

Over the years, comprehensive, reliable, and cost-effective freight railroad service
has been critical to our nation’s economic prosperity. Freight railroads serve nearly every
industrial, wholesale, retail, agricultural, and mineral-based sector of our economy. North
America’s freight railroads are the most efficient and cost effective in the world.

Looking ahead, the United States cannot prosper in an increasingly competitive
global marketplace if our freight railroads are unable to meet our growing transportation
needs, and having adequate railroad capacity is critical in meeting these needs. Railroads
must be able to both maintain their extensive existing infrastructure and equipment and
build the substantial new capacity that will be required to transport the significant
additional traffic our economy will generate.

If they are to be able to handle this traffic, though, railroads must earn profits
consistent with long-term financial sustainability. As the Congressional Budget Office
(CBO) recently noted, “As demand increases, the railroads’ ability to generate profits from
which to finance new investments will be critical. Profits are key to increasing capacity
because they provide both the incentives and the means to make new investments.”’

Today, some 25 years afier the Staggers Act was passed, freight railroads are
finally beginning to show tangible signs that financial sustainability might be within reach.

Rail earnings over the past year, while below average within the universe of all industries,

' Congressional Budget Office. Freight Rail Transportation: Long-Term Issies {January 2006), p. 11.

Page 1 of 30
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have been significantly higher than their historical norm. This welcome development
means that railroads can more easily justify and afford the massive investments and
capacity enhancements that will be required if railroads are to continue to play their proper
role in meeting our freight transportation needs.

Frespectfully suggest that members of this committee, your colleagues in Congress,
and other policymakers also have critical roles to play. Indeed, a primary obligation of
policymakers is to take steps that assist — and, just as importantly, not take steps that
hinder — railroads in making the investments needed to provide the current and future
freight transportation capacity our nation requires.

Any policy that unreasonably restricts future rail earnings and capital cost recovery
— and especially a swing in the regulatory or legislative environment back to heavy-
handed government interference in rail operations — will take railroads away from the
sustainability they need. Such an outcome would be harmful at any time, but it would be
especially harmful today, given that as a nation we are in dire need of more railroad

investments and more railroad capacity, not less.

Capacity is a Challenge Everywhere in Transportation Today

“Every aspect of the supply chain is stretched. 1t’s not a question of whether [a
congestion crisis] is going to happen. It’s a question of when,” notes a West Coast port
terminal operator.”” “In 23 years, I have never seen a situation where the supply chain is at

capacity. It’s busting at the seams,” an executive with a major chemicals firm notes.’

2 Doug Tilden, CEO, Marine Terminals, quoted in The Financial Times, March 14, 2006.

: Randy Schaeffer, Manager of Rail Fleet Procurement, Air Products and Chemicals. quoted in Traffic World.
May 16, 2005.

Page 2 of 30
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“Qur highways, waterways, railroads and aviation networks are simply not keeping up
with ordinary demands,” says the head of UPS.*

To be sure, freight is still being delivered, and there is a tremendous amount of
strength and flexibility in our nation’s transportation systems. But as these statements
make clear, all freight modes in the United States are facing capacity challenges today.

For example, the number of motor vehicle-miles traveled on our roadways has
grown some 95 percent since 1980, while the number of roadway lane-miles rose just 5

percent during this time. The result is an

R U.S. Highway Traffic Density
85 percent increase in vehicle-miles per {Vehicle-Miles Per Lane-Mile, Index 1980 = 100)

mile of roadway — a major reason why

many highways that were not routinely 128
Since 1980, U.S. highway traffic density—
100 ”" T {the number of motor vehiclemiles traveled |
. - o our roadways per number of roadway
seeing traffic jams 20 years ago are s ane-mites — has grown 85 percert.
50
routinely seeing traffic jams today. 25

¢
1980 1983 1986 1882 1902 1985 1998 2001 2004
Sources: FHWA

Building our way out of highway

gridlock will be extremely difficult: as
the American Association of State Highway and Transportation Officials (AASHTO)
notes, “{Tlhe social, economic, and environmental costs of adding new highway capacity
are prohibitively high in many areas.” Hours of service regulations and a huge perennial
driver shortage create additional motor carrier capacity limitations.

Ports too are increasingly congested due to the explosion in international trade. For

example, at the Ports of Long Beach and Los Angeles, the two largest U.S. container ports,

* Michael L. Eskew, Chairman and CEO, UPS, in a speech to the World Affairs Council of Philadelphia,
Aprit 6, 2006.

> AASHTO Freight Rail Bottom Line Report (January 2003), p. 2.
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the combined number of containers handled in aggregate (in TEUSs) rose from 3.7 million

in 1990 to some 14.2 million in 2005, a 280 percent increase. Other ports registered huge

intermodal traffic gains over this period as well, including 78 percent for the Port of

Seattle, 147 percent for the Port of Charleston, and 354 percent for the Port of Savannah.

For U.S. freight railroads, year-
over-year quarterly carload traffic has
risen in nine of the past ten full quarters,
and intermodal traffic has increased in
each of the past 16 full quarters, year-
over-year. As aresult, U.S. railroads
today are hauling more freight that ever

before.

U.8. Rail Traffic: Q1 2001 - Q1 2006
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These traffic increases have resulted in capacity constraints and service issues at

certain junctions and corridors within the rail network. In fact, excess capacity has

disappeared from many critical segments of the national rail system.

The reality that rail assets are being used more intensively is reflected in rail traffic

density figures. From 1990 to 2005,
traffic density for Class I railroads —
defined as ton-miles per route-mile
owned -— more than doubled. (Other
measures of traffic density, such as car-
miles per mile of track, have also shown

substantial increases.) Of course,

Class | Ton-Miles Per Route-Mile Owned
{millions)
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- prefiminary  Source: AAR
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different rail corridors differ in their traffic density and their change in density over time,
and individual railroads differ in the degree to which their capacity is constrained overall.
Still, there is no question that there is significantly less room to spare on the U.S, rail
network today than there was even a couple of years ago.

In light of current capacity and service issues, some shippers and others have
inappropriately blamed railroads for not having enough infrastructure, workers, or equip-
ment in place to handle the surge in traffic. Perhaps railroads and their customers could
have done a better job of forecasting and preparing for the sharply higher traffic volumes
of recent years. But to contend that railroads can afford to have significant amounts of
spare capacity on hand ‘just in case’ — or that shippers would be willing to pay for it, or
capital providers willing to finance it — is completely unrealistic. Like other companies,
railroads try to build and staff for the business at hand or expected to soon be at hand.
“Build it and they will come™ has rarely been a winning strategy for freight railroads.

Over the past couple of decades, Class 1 railroads have shed tens of thousands of
miles of marginal trackage. They had no choice, because they could not afford to keep it,
and it freed resources for use on higher priority core routes. Most of the miles that were
shed were transferred to short-line operators, and most of these remain part of our rail
network. Even if railroads could have afforded to retain this mileage — and again, they
could not — most of it was in locations that would not be useful in ameliorating today’s
capacity constraints.

In part, this is because long-lived rail infrastructure installed many decades ago was
often designed for types and quantities of traffic, and origin and destination locations, that

are dramatically different than those that exist today. For example, only within the last two
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decades has Powder River Basin coal taken on the enormous importance it currently
enjoys. Similarly, the explosive growth of intermodal traffic is mainly a phenomenon of
the past 20 years.

When business is unexpectedly strong, railroads are unable to expand capacity as
quickly as they might like. Locomotives, for example, can take a year or more to be
delivered following their order; new entry-level employees take six months or more to
become hired, trained, and qualified; and it can take a year or more to plan and build, say, a
new siding.® And, of course, before investments in these types of capacity enhancements
are made, railroads must be confident that traffic and revenue levels will remain
sufficiently high to justify the enhancements for the long term. Again, in this regard

railroads are no different than the vast majority of their customers.

Freight Transportation Demand Will increase Sharply in the Years Ahead

No matter the mode, capacity constraints exert a substantial economic toll. As
Secretary of Transportation Norman Mineta has noted, “Congestion and inefficiency in
transportation are, in effect, hidden taxes that burden every business and every individual,
and we must find ways to lighten that load.” That “load” could become much worse over
the next 15 years if demand for freight transportation grows as quickly as expected.

The U.S. Department of Transportation (DOT) has projected that overall demand
for freight rail service (measured in tons) will increase 55 percent (1.3 billion tons) by
2020 from 1998 levels, equal to 2.0 percent per year. The DOT projects a 69 percent

increase (10.6 billion tons) in total freight transportation demand.’

© This may seem like a long period of time. but it compares favorably with the decade (or more) it can take to
build a typical stretch of highway.

Us. Department of Transportation- Freight dnalysis Framework, October 2002,
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In a 2005 forecast, economic
consultants Global Insight predicted that
rail carload and intermodal tonnage will
increase by 29 percent (650 million tons)
from 2004 to 2016, or 2.1 percent per
vear. Global Insight expects total freight
transportation demand to rise 31 percent
by 2016.%

If Class 1 ton-mile growth from
2005 through 2020 does nothing more
than match the rate of growth from 1990
through 2003, rail ton-miles in 2020 will
total 2.35 triltion, up 38 percent (or 2.2
percent per year, on average) from the

1.70 triilion in 2005.
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Millions of Tons of Freight Transported in the U.S.
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These projections for increases in freight transportation demand should give all of

us pause. At full or near-full capacity, transport systems become more fragile. With

inadequate redundancy, there are fewer alternative routes and facilities, breakdowns and

back-ups proliferate faster and further, and recovery from disruptions takes longer.

Ameljorating capacity constraints across modes will entail significant costs, but in the long

run the cost is likely to be far less than if we do not adequately address the issue now.

8BS Freight Transportation Forecast fo 2016, produced for the American Trucking Associations.
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Railroads Are Working Hard on a Variety of Fronts to Increase Capacity

For their part, U.S. freight railroads are well aware that capacity constraints have
led to service-related problems on parts of their networks, and they are committed to
solving these problems by addressing the host of factors that influence the fluidity and

resiliency of freight rail operations.

Spending on Infrastructure and Equipment

Of the many different factors that affect how well a rail network functions, the
basic amount and quality of infrastructure and equipment is probably the most important.
That is why U.S. freight railroads have been expending, and will continue to expend,
enormous resources to improve their asset base. As traffic grows, railroads will have to
concentrate increasingly on building new capacity to accommodate that growth — while
continuing to maintain existing capacity. But if a railroad is not financially sustainable
over the long term, it will not be able to attract the capital necessary to maintain its existing
network in top condition, or make additional investments in the replacement or expansion
of infrastructure required by growing demand.

This point is especially relevant for railroads relative to other modes. In contrast to
the extensive government funding for truck, barge, and airline infrastructure over the past
25 years, freight railroads have historically received little government financial assistance
for infrastructure construction or maintenance. Instead, freight railroads have financed
infrastructure improvements {and equipment investments, such as locomotives) almost

exclusively through their own eamings and by borrowing.”

® As discussed beginning on page 25, railroads favor more pronounced use of public-private partnerships for
rail infrastructure improvement projects where the fundamental purpose of the project is to provide public
benefits or meet public needs, and support tax incentives for rail investments that enhance capacity.
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From 1980 through 2005, Class 1 freight railroads alone invested some $174 billion

in capital and maintenance expenses related to infrastructure, and another $183 billion in

capital and maintenance expenses related
to equipment. (Non-Class I railroads
have invested additional billions of
doMars.'®) Class I railroads typically
devote approximately 45 percent of their
operating revenue, or $15 billion to $17

billion per year, toward these purposes,

Class | infrastructure and Equipment Spending*
Per Mile of Road Owned: 1990-2005
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which have been trending higher since 1990 on a per-mile basis.

Moreover, rail spending, which is already substantial, is expected to rise sharply.

Based on an analysis of recent railroad financial presentations, press releases, and other

sources, it appears that Class I capital
expenditures on infrastructure and
equipment are set to rise in 2006 to
around $8.2 billion, up sharply from
around $5.7 billion just four years
earlier. This huge increase demonstrates
the diligence with which railroads are

responding to the capacity issue.

Class | Railroad Capital Expenditures: 2002-2006
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The following is just a sampling of the diverse types of capacity-enhancing

investments individual railroads have recently made or will soon make:

" For non-Class I raifroads, improving infrastructure to handle 286,000 pound cars is a major issue. The
AAR urges Congress to extend the three-year short line infrastructure tax credit, which expires in 2007.
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BNSF Railway double-tracked 76 miles of main line between Chicago and
Los Angeles in 2005, and another 56 miles will be double- or triple-tracked
this year. Within a couple of years, the entire 2,200-mile route will be
double-tracked. In 2005, BNSF also took delivery of some 400 centerbeam
cars (for hauling lumber); 3,700 high-capacity covered hoppers for carrying
grain and other commodities; 1,300 rapid-discharge coal cars; and 650
intermodal flatcars with capacity to carry 6,500 intermodal double-stack
containers. BNSF also took delivery of 288 new locomotives in 2005 and

will add more than 300 more in 2006.

In 2006, Canadian National will spend $1.2 billion to $1.3 billion on capital
programs in the United States and Canada. Included are the reconfiguration
of the key Johnston Yard in Memphis, a gateway for CN’s rail operations in
the Gulf of Mexico region; siding extensions in Western Canada; and
investments in CN’s Prince Rupert, British Columbia, corridor to capitalize
on the Port of Prince Rupert’s potential as an important traffic gateway

between Asia and the North American heartland.

In 2005, Canadian Pacific finished its biggest capacity enhancement project
in more than 20 years by expanding its network from Canada’s Prairie
region to the Port of Vancouver. The project increased the capacity of CP’s
western network by 12 percent and improved the route structure from
Canada’s Pacific coast to the United States. Like other carriers, CP has
added new sidings on congested corridors; taken delivery of dozens of new
locomotives and newer, higher-capacity freight cars; and hired and trained

hundreds of new employees, many of whom will be in the United States.

CSX recently announced plans to spend $1.3 billion to $1.4 billion per year
on capital expenditures in 2006 and 2007, up from approximately $1 billion
over the previous few years. In addition to improvements elsewhere,
installation of sidings, signals, and other infrastructure on lines between

Chicago and Florida and between New York City and Albany will expand
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capacity and improve service reliability. CSX will also add several hundred

new locomotives over the next few years.

Kansas City Southern is busy integrating its Kansas City Southern dé
Mexico subsidiary fully into the railroad’s other operations. KCS plans to
spend some $120 million in the United States and another $96 million in
Mexico in 2006. Particular attention will be given to the construction of
new tracks and other improvements at the railroad’s Shreveport, Louisiana
hub; improvements on the “Meridian Speedway” between Shreveport and
Meridian, Mississippi to augment the new rails, new sidings, and new
drainage system installed in 2005; and the expansion of rail yards, track

upgrades, and new sidings on its “Tex-Mex” subsidiary.

Norfotk Southern (NS) will purchase more than 220 new locomotives from
late 2005 through mid-2006 to augment the hundreds purchased over the
past few years. NS is also in the midst of its largest-ever locomotive
rehabilitation program — in 2005, 491 locomotives were overhauled and 29
were rebuilt; another 420 will be overhauled and 52 rebuilt in 2006. NS is
also beginning its “Heartland Corridor” project, which, among other things,
will entail raising clearances at 28 tunnels in Virginia, West Virginia, and
Kentucky to allow double-stack intermodal service over the entire route

from the Port of Norfolk to Columbus, Ohio and Chicago.

Since 2004, Union Pacific has purchased 713 new locomotives and will
purchase an additional 200 in 2006. One of UP’s main capacity expansion
programs for 2006 is its 760-mile Sunset Route between Los Angeles and
El Paso. Today, more than 42 percent of the Sunset Route is double
tracked, including 69 miles that were completed in 2005 at a cost of some
$100 million. UP plans to double track another 50 miles this year and most
of the remainder within a few years. In addition, UP will also be adding
siding capacity improvements along its corridor from Los Angeles to Salt
Lake City to facilitate bi-directional running and provide further surge

capacity for the Sunset Route; the North Platte, Nebraska to Chicago
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corridor; the Kansas City to St. Louis corridor; and the Dallas-San Antonio-

Houston areas in Texas.

The massive investments railroads must make in their systems are a reflection of
the extreme capital intensity of railroads. By any of a variety of measures, railroads are at
or near the top among all U.S. industries in terms of capital intensity.

For example, from 1995 to 2004, the average U.S. manufacturer spent 3.5 percent
of revenue on capital expenditures. The comparable figure for U.S. freight railroads was
17.8 percent, or more than five times higher. Likewise, in 2004 railroad net investment in
plant and equipment per employee was $667,000 -— more than eight times the average for

all U.S. manufacturing ($78,000).

Capital Expenditures as a % of Revenue Property, Plant & Equipment Per Employee by industry: 2004
for Various U.S. Industries: Avg. 1995-2004 {$000s)
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The bottom line is that railroading is extraordinarily expensive, and simply cannot
be done “on the cheap.” At the same time, adding capacity is risky, which is why
railroads, as noted earlier, need to be sure that the market will support additions to capacity
over the long-term (which in railroading can be 30 years or more). As a former NS official

remarked in comments to the Transportation Research Board, “Any capacity enhancing
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project (be it fixed plant or locomotives or cars) has to be compared to all of the other
demands on corporate capital and the returns must be attractive. Further, all investments
must be consistent with a company’s ability to raise capital. However “worthy” a capacity

project might be, it must, in the end, lead to improved financial returns.”"’

Aggressive Hiring
In addition to infrastructure and equipment, rail capacity is a function of personnel,
and railroads have been aggressively hiring and training crews to expand capacity.

In fact, over the past two years,

N . Class | Railroad Employment
Class 1 freight railroad employment has
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150,000
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Source: Surtace Transportation Board

69,658 in December 2005, an increase of

14 percent in just two years. The number of maintenance of way and structures employees
rose from 32,925 in December 2003 to 34,227 in December 2005, an increase of 4 percent.

Total Class T employment rose 8 percent from December 2003 to December 2005.

Infusion of Technology

Technology has always played a key role in expanding rail capacity. Control

systems have become more sophisticated; trains have become longer and heavier;

" James McClellan, “Railroad Capacity Issues,” background paper for Rescarch to Enhance Rail Network
Performance: A Workshop, Transportation Research Board, April 5-6, 2006.
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locomotives have become more powerful and more reliable; and track structures have

become more robust and thus less prone to outages for maintenance or because of failure.

Many of the dramatic technological advancements that have increased railroad

efficiency (and safety) by helping to protect freight cars, locomotives, track, and cargo

before damage, costly repairs, traffic holdups, and derailments occur have been developed

and/or refined at the Transportation Technology Center Inc. (TTCI) in Pueblo, Colorado, a

wholly-owned subsidiary of the AAR that is generally considered to be the finest rail

research facility in the world. Just a few of these technological advancements include:

Wayside detectors that identify defects on passing rail cars — including
overheated bearings and wheels, dragging hoses, deteriorating bearings,
cracked axles and wheels, and excessively high and wide loads — before
structural failure or other damage occurs. Some of the newest wayside
detectors being developed use machine vision to perform hi gher-accuracy
inspections through the use of digitized images, which are then analyzed

using computer algorithms

Trackside acoustic detector systems use “acoustic signatures” to evaluate
the sound of internal bearings to identify those likely to fail in the near term.
These systems supplement or replace existing systems that identify bearings

already in the process of failing by measuring the heat they generate.

Advanced track geometry cars use sophisticated electronic and optical
instruments to inspect track conditions, including alignment, gauge, and
curvature. TTCl is developing an on-board computer system that provides
an even more sophisticated analysis capability of track geometry, predicting
the response of freight cars to track geometry deviations. This information
will better enable railroads to determine track maintenance needs and help

improve the safety of day-to-day rail operations.
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. One of the most straightforward ways to add capacity to a rail network is to
pack more freight on each train, and railroads have been doing that ever
more aggressively. In 1995, for example, the average coal car carried on a
Class I railroad held just under 103 tons of coal. By 2005 that figure had
risen to nearly 112 tons, a 9 percent increase. But heavier loads are far
more damaging to track structures than lighter loads. Researchers at TTCl
and elsewhere are engaged in efforts related to this heavy-axle load (HAL)
service. HAL-related work is underway on rail steels, insulated joints,
bridges, welding, maintenance practices, and more.

Freight railroads have always been at the forefront in the use of computers and
information technology, and today railroads are rapidly expanding their use of these
technologies to improve overall efficiency and the fluidity of their operations, thereby
adding capacity without adding infrastructure.

For example, advanced computer modeling software is used in a wide variety of
rail applications, from automating rail grinding schedules' and improving customer
demand forecasting to optimizing yard operations. CN, for example, is implementing what
it calls “SmartYard,” complex computer software that identifies and analyzes every
possible combination and outcome for sequencing cars in a large classification yard and
simultaneously updates and communicates the car processing plan. The result is more
efficient, faster yard operations. Other railroads are engaged in similar efforts.

Recognizing that another way to add capacity is to move more trains faster over the

same length of track, railroads are also working with their suppliers to design, implement,

and improve innovative computerized “trip planning” systems. These highly-complex

124y o] i g s . N . . . . -
Rail grinding is a maintenance procedure for removing rail corrugations and surface defects, and for
restoring the shape of rail to improve wheel and rail interaction and extend rail life.
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systems automatically incorporate and analyze a mix of ever-changing variables (e.g., crew
and locomotive availability, terminal congestion, the different priority status of loads of
freight, track conditions, maintenance plans, weather, etc.) to optimize how and when cars
are assembled to form trains and when those trains depart.

Trip-planning systems are just one way that railroads are trying to improve equip-
ment “cycle time” — i.e., the total time it takes for a freight car to be loaded, hauled to
destination, unloaded, returned to the same or a different shipper, and loaded again.

The benefits of increased efficiency explain rail efforts to “supersize,” automate,
and increase the velocity of traffic flows where practical. For example, railroads and their
grain customers collaborate to consolidate grain loading at high-speed “shuttle loader”
elevators. Railroads gain by improving the efficiency of their operations; shippers gain
because the efficiencies produce railroad cost savings that are passed through in the form
of lower rates. The efficiencies of shuttle operations can be striking. At BNSF, for
example, a typical grain car in shuttle service hauls approximately three times more grain
over the course of a year than a typical grain car in non-shuttle service.

Expanded over a network, operational efficiency can free up substantial capacity
for other uses. At one major railroad, for example, a one mile-per-hour increase in system-
wide velocity could mean that 250 focomotives, 5,000 freight cars, and 180 train and

engine employees would be freed up to move additional traffic.

Cooperative Alliances and Collaborations

Railroads are also entering into operational alliances with each other which often
rely on non-standard techniques to achieve desired results. These innovative collabo-

rations lead to improved capacity utilization, lower costs, and better service. For example:
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A recent BNSF and CN track-sharing agreement will improve network
fluidity and infrastructure capacity, principally in Vancouver, Chicago, and
between Memphis and southern Illinois. Under the agreement, the railroads
will exchange track and rail infrastructure, and CN will grant trackage,

haulage, and other access rights to BNSF.

CSX and UP are now operating their “Express Lane” service 10 haul fruits
and vegetables by refrigerated rail car from California and the Pacific
Northwest to population centers on the East Coast. UP and CSX also offer
a similar “Wine Connection” service for wine movements. These joint
ventures improve the utilization of rail assets and enhance the efficiency of

coast-to-coast transportation,

A KCS-NS joint venture will increase capacity and improve service on the
“Meridian Speedway,” a rail line between Meridian, Mississippi and
Shreveport, Louisiana, that is crucial for transporting freight between the
Southeast and the Southwest. KCS will contribute a 320-mile rail line
between the cities, while NS will invest $300 million in cash, substantially
all of which will be used for capital improvements to increase capacity over
a four-year period. The capital improvements will include signal systems,

extended sidings and stretches of double track.

UP and CN have reached a routing protocol agreement to streamline their
exchange of rail traffic at major gateways and reduce rail congestion in the
Chicago area. Under the protocol, CN and UP are directing rail traffic
flows through the most efficient interchange locations, thereby improving

transit times and asset utilization.

NS and CP recently began a partnership under which NS runs trains on CP
trackage in New York state and then hands off the trains to CP, which hauls
them across the border for further interchange or final delivery in Canada.
The agreement allows NS to replace the inefficient and circuitous route it

previously had to use for trans-border operations. In addition, NS hauls CP
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trains between other points in New York, thereby allowing CP to improve

the efficiency of its own operations.

. UP and CP recently strengthened their alliance at Eastport, Idaho, where CP
hands off grain trains to UP for delivery to Pacific Coast ports. Working
with customs authorities, the railroads have improved the customs clearance
process, eliminating a major bottleneck that had been backing up trains at
the border. The result has been a significant decrease in dwell time and a

sharp increase in daily train count at the interchange.

Collaborations Between Railroads and Their Customers

Railroads, of course, recognize the importance of working closely with their
customers to improve rail responsiveness to shipper needs, and in fact, collaborations
between railroads and their customers are on the rise.

This fact was borne out by a recent survey of hundreds of shippers, carriers, third-
party logistics providers, and government agencies by the Massachusetts Institute of
Technology Center for Transportation and Logistics (CTL). Among other things, the CTL
survey found that private sector collaboration — such as more frequent meetings between
carriers and shippers, joint forecasting, establishing contingency plans, and other forms of
interaction — are being used to find creative ways to prevent future problems and resolve

current ones.

Railroads Must Be Financially Healthy to Expand Capacity

Since Congress passed the Staggers Act, railroads have only slowly made progress
toward the goal of long-term financial sustainability. Financial sustainability is essential if
railroads are to have any hope of meeting future rail capacity needs.

This slow progress is documented in the STB’s annual revenue adequacy

determinations. A railroad is “revenue adequate” — i.e., it is earning enough to cover all
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costs of efficient operation, including a competitive return on invested capital — when its
rate of return on net investment (ROI) equals or exceeds the industry’s current cost of
capital (COC). This standard is widely accepted, approved by the courts, and similar to
that used by public utility regulators throughout the country. It is also consistent with the
unassailable point that, in our economy, firms and industries must produce sufficient
earnings over the long term or capital will not flow to them. As a prominent Wall Street
rail analyst recently noted, “Earning the cost of invested capital is not the end goal, but the
entry ticket to the race, a credit without which Wall Street will squeeze investment.”?

During the more than 25 years in

Railroads Do Not Earn Their Cost of Capital
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cost of capital over the long term. A

spokesman for a major Florida electric utility noted, “If we can’t make an attractive invest-
ment for the sharcholder, then we are going to have a very difficult time going in the
marketplace and competing for dollars.”* The CFO of a major U.S. chemical company

stated, “We want to create spread above the cost of capital through the cycle.”'® And the

3 Anthony Hatch, “Six for 06: Trends To Watch in Rail.” The Journal of Commerce, Jamary 2006.
¥ Spokesman for Florida Power & Light, quoted in The Palm Beach Post, January 16, 2005.

** Rich Lorraine, SVP and CFO, Eastman Chemical Co., at the Morgan Stanley Basic Materials Conference.
February 21, 2006.
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CEO of a major U.S. forest products company recently stated “Each of our businesses
continues to assess the ability of their individual facilities and product lines to earn the cost
of capital. Those that cannot make the grade do not belong in our portfolio.”'®

Railroads agree with this sentiment, which is echoed by firms in every sector of the
economy. Without the ability to cover total costs and earn adequate returns, railroads —
like electric utilities, chemical companies, forest products firms, or any other firm —
would be unable to maintain (much less increase investment in) their networks and could
not sustain themselves over the long term.

Without question, 2005 was a good year for railroads financially -— revenue and
net income were both up substantially. Frankly, it’s about time the rail industry had a year
like 2005, and they require them going forward. Improved rail earnings should be viewed
as a welcome development because it means that railroads are better able to Jjustify and
afford the massive investments in new capacity and upkeep of their existing systems that
need to be made.

That said, no one should get carried away regarding railroads’ relative profitability
in 2005, because the fact is, in 2005 — when railroads were hauling record levels of traffic
and had sharply higher-than-historical profitability — rail industry earnings were still
substandard compared with other industries.

Return on equity (ROE) is commonly used as an indicator of short-term
profitability. According to Business Week data covering the S&P 500, in 2005 the average
ROE for the four largest U.S. railroads was 12.3 percent — a substantial improvement over

the 7.8 percent recorded in 2004, but still well below the 16.1 percent average for all firms

* Steve Rogel. Chairman, President & CEO. Weyerhaenser Co.. Q4 2005 Weyerhaeuser Co. Earnings
Conference Call. February 3, 2006.
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in the S&P 500 for 2005. The railroad Even With Booming Traffic,
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in the lowest quartile among Fortune 500

1996 1997 1998 1999 2000 2001 2002 2003 2004 2005
Sowrce: Fostune 500, various years

industries.

"7 The median raitroad ROE for Business Week and F. ortune 500 differs because different definitions were
used. Business Week uses net income excluding discontinued operations: Forfune uses net income including
discontinued operations. Business Week uses average shareholders’ equity for a year; Fortune uses end-of-
year shareholders™ equity.

Page 21 of 30



129

Thus, even the improved rail eamnings in 2005 are generally no more than (and in
most cases less than) what non-regulated companies and industries earn.

In any case, whatever may be the minimum level of earnings, profitability, or
solvency considered adequate by financial analysts to declare a railroad “healthy” for
short-term investment purposes, the primary question vis-a-vis those who complain about
railroad “record profits™ is whether a railroad’s long-term profitability has reached the
point at which regulatory actions can prudently be applied without adverse consequences
for the rail network and the shipping public. Short-term improvements in profitability,
short-term attainment of adequate revenue levels, accumulations of cash reserves, dividend
pay-outs, and other similar measures do not signal that the necessary level of long-term
profitability on rail operations has been achieved. Only a return on investment in excess of
the cost of capital (discussed earlier) over a sustained period can trigger such an

observation.

Reregulation is Not the Answer to Railroad Capacity and Service Problems

Unfortunately, rail critics have wrongly seized upon railroads’ “record profits” in
2005 to support their claims that railroads should be forced to reduce their rates to certain
shippers. This viewpoint — that short-term increased railroad profitability to moderate
levels justifies a reinstatement of onerous restrictions on rail earnings — is exceedingly
shortsighted and should be rejected.

Railroads have had to battle efforts to reregulate the industry since the Staggers
Rail Act partially deregulated railroads in 1980. It is beyond the scope of this testimony to
discuss in any detail the many ways in which reregulatory legislation (like H.R. 2047, the

“Railroad Competition Act of 2005”) is wrongheaded.
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It should be noted, though, that the primary objective of those who call for rail
reregulation is lower rail rates, even though, as discussed above, railroads are not earning
excessive profits. Lower rail rates would translate directly into lower rail earnings. But

proponents of reregulation ignore

the fact that rail investments in The Importance of Adequate Earnings for RRs
infrastructure and equipment, like If RO1 > cost of capital; = I RO < cost of capital:

= Capital spending » Lower capital
most private invesiment decisions expands spending

»  Stronger physical *  Weaker physical
in our economy, are driven by plant plant, equipment

»  More and better +  Slower, less reliable
expected returns. The hundreds of equipment service

» Faster, more reliable »  Disinvestment,

billions of dollars invested in U.S. serviee reduced capacity

freight railroads since Staggers
would not have been provided if not for the investors” expectation that the opportunity for
a competitive return promised by Staggers would remain.

Under reregulation, rail managers could not commit, and rail stockholders would
not supply, investment capital needed to improve service and expand capacity, because the
railroads considering such investments would not have a reasonable opportunity to capture
the benefits of those investments. Disaster might not occur overnight, but there would be
little or no capacity expansion — something that certainly would have a near-term and
significant adverse effect.

The financial community, on whom railroads depend for access to the capital they
need to operate and expand, has consistently supported the view that, under reregulation,

an era of capital starvation and disinvestment would return. They understand that no law
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or regulation can force investors to provide resources to an industry whose returns are
lower than the investors can obtain in other markets with comparable risk.

Proponents of reregulation cannot avoid the fundamental fact that shippers must be
willing to pay for the rail service and rail capacity they say they need, and the market is far
superior to the government in determining who should pay.

Some in the electric power industry are among the most vocal proponents of
restrictions on rail earnings. Their advocacy of restrictions on railroads are not consistent
with their claims regarding the need for cost-recovery and regulatory certainty in electricity
transmission — a sector of the electricity industry with some parallels to railroading.

A representative of the Edison Electric Institute, for example, wrote “I cannot
overemphasize the need for FERC to establish and put into effect a durable regulatory
framework that says if I prudently invest a dollar in transmission infrastructure, that 1 will
be able to fully recover that dollar, along with my cost of capital, through electricity rates.
Such a framework is essential to raising the substantial and nearly unprecedented amount
of capital necessary to construct needed, cost-effective transmission facilities.”'®

Likewise, the National Rural Electric Cooperative Association has noted that it
“believes that the best way to aitract capital to transmission at reasonable rates is to give
investors greater certainty that they will receive a return on their investment.”” The rail
industry can think of no better way to create uncertainty for their own capital providers

“that they will receive a return on their investment” than proposals such as H.R. 2047.

*® Statement on behalf of the Edison Electric Institute by Alan J. Fohrer, CEO, Southern California Edison. to
FERC, April 22, 2005,

** Comments of the National Rural Electric Cooperative Association Proposed Rulemaking Promoting Trans-
mission Investment Through Pricing Reform.” FERC Docket No. RM06-4-000, January 11, 2006, p. 17.
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Such legislation is bad economics and bad public policy and should be rejected. 1t would

mean less rail capacity when we need more.

Public Involvement in Freight Rail Infrastructure Investment

Freight railroads will continue to spend massive amounts to improve and maintain
their systems. But even with their improved financial performance, funding constraints
will likely prevent railroads from meeting optimal future rail infrastructure investment
needs entirely on their own. As AASHTO noted in its Freight Rail Bottom Line Report,
“The rail industry today is stable, productive, and competitive, with enough business and
profit to operate but not to replenish its infrastructure quickly or grow rapidly.”®

In its analysis, AASHTO estimated that railroads will need to carry an additional
888 million tons of freight annually by 2020 just to maintain their current market share.
AASHTO also found that railroads will need $175 billion to $195 billion of infrastructure
investment over this period to accommodate this traffic growth, and projected that
railroads will be able to fund the majority of this investment — $142 billion — from their
own retained earnings and borrowing. Unfortunately, according to the AASHTO analysis,
the $142 billion will be enough to enable railroads to handle only half of their expected
increase in traffic.

This funding shortfall means that many rail projects that would otherwise expand
capacity and improve the ability of our nation’s farms, mines, and factories to move their

goods to market; speed the flow of imports and exports; relieve highway congestion;

reduce pollution; fower highway costs; save fuel; and enhance safety will be delayed — or

never made at all.

? AASHTO, Freight Rail Bottom Line Report, p. 3.
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Irespectfully suggest that it is in our nation’s best interest to ensure that optimal

freight railroad capacity enhancements are made. Two ways that policymakers can help

make this happen is by taking greater advantage of public-private partnerships for freight-

railroad infrastructure projects and by introducing tax incentives for rail infrastructure

projects that enhance capacity.

Public participation in freight rail infrastructure projects is justified because the

extensive benefits that would accrue to the general public by increasing the use of freight

rail would far exceed the costs of public participation. For example:

Highway congestion — Highway congestion costs the U.S. economy more
than $63 billion per year, but trying to eliminate it by focusing solely on
highways is not practical because building more highways is becoming
prohibitively expensive and time-consuming. Given budget constraints,
environmental concerns, and other factors, we will be unable to simply
build our way out of highway gridlock. Freight railroads, though, signifi-
cantly reduce the costs of highway congestion and the need to build costly
new highways. A single intermodal train takes up to 280 trucks (equivalent
to more than 1,100 cars) off our highways. Trains carrying other types of
freight take up to 500 trucks (equal to around 2,000 cars) off our highways.

Fuel efficiency — Railroads are three or more times more fuel efficient than
trucks. On average, in 2004 railroads moved a ton of freight nearly 410
miles per gallon of fuel. If just 10 percent of the intercity freight that moves
by highway moved by rail instead, fuel savings would approach one billion

gallons per year.

Pollution — The Environmental Protection Agency (EPA) estimates that for
every ton-mile of freight carried, a Jocomotive emits substan